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IN THE 


UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA. 


No. 8308. 


ORMAN W. EWING, APPELLANT, 

VS. 

UNITED STATES OF AMERICA. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 


APPENDIX FOR APPELLANT. 

[1] Supreme Court of the District of Columbia, Holding 
a Criminal Term. October Term, A. D. 1941. Filed 
in Open Court November 4, 1941. Charles E. 
Stewart, Clerk. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, 
in and for the District of Columbia aforesaid upon their 
oath, do present: 

That one Orman W. Ewing, late of the District of 
Columbia aforesaid, on, to wit, the twenty-sixth day of 
October, 1941, and at the District of Columbia aforesaid, 
with force and arms, in and upon one Betty Ruth Crandall, 
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then and there being, feloniously and willfully did make 
an assault, and her, the said Betty Ruth Crandall, then 
and there forcibly and against her will feloniously and 
willfully did ravish and carnally know, and other wrongs 
and injuries to the said Betty Ruth Crandall then and 
there did, to the great damage of the said Betty Ruth 
Crandall; against the form of the statute in such case 
made and provided, and against the peace and Govern¬ 
ment of the said United States. 

(Signed) Edward M. Curran, 

Attorney of the United States 
in and for the District of 
Columbia. 

BETTY RUTH CRANDALL. 

* * * I had on my housecoat and panties. I had been 
in bed I guess 20 or 30 minutes and was just going to 
sleep when I heard a door slam and the next thing some¬ 
one had broken my door in and I looked up and saw the 
defendant Mr. Ewing and he had on just his underwear. 
I could not imagine * * * I saw the defendant standing 
there in his underwear. I started to lean up on the bed 
and I said “Mr. Ewing what are you trying to do.” 
[205] He came right over to the bed and he got right in 
bed. He said “I am going to sleep with you.” He got 
right on top of me. I said “Please let me up.” He put 
his hand over my mouth and nose so that I could not 
breathe. I was trying to fight his hand away from my 
mouth so I could breathe. 

Q. How much did you weigh then Betty? A. 94 
pounds * * * he said if you are going to fight I will 
throw you down the hole. * * * I was afraid he would 
kill me when he said that; I was afraid he would take 
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me up and throw me down the hole” * * * I was struggling 
with him. I could not utter a word because every- 
[206] time I tried to say something he would clamp his 
hand over my mouth and nose so I couldn’t scream 
and could hardly breathe. He pushed my housecoat up and 
took off my panties and then he forcibly had sexual inter¬ 
course with me. 

Q. What happened from then on, what was said or 
done? A. The process was very painful and I was crying 
all the time. If I would make much noise he would tell 
me he was going to kill me and he would clamp his hand 
over my mouth. * * * I had left the bed lamp on when 
I went to bed but during the rape there was not any 
light in the room. * * * I awakened the next morning 
about 8:30 or 9:00 o’clock. * * * No I didn’t scream I 
didn’t have a chance to because every time I 
[269] tried to scream he would clamp his hand over my 
mouth. 

Q. Well did you try to scream? A. Yes, I tried to 
just utter some words and the minute I just started to 
say anything he would clamp his hand over my mouth 
just the minute I tried to utter a sound. 

[269] Q. You didn’t undertake to scratch him in the 
face or to hit him in the face? A. No, I couldn’t do 

anything like that. 

Q. Now there were no marks or bruises on you were 
there? A. Well none that I saw myself. * * * 

Q. There were no bruises or marks anything that 
anybody could see. A. No. 

[270] * * * Well when I was walking home from 
church with Bob I told him I had moved and he said 

“Betty” he says, “did Mr. Ewing bother you last night” 
and I said “yes Bob, he did” and he says “well did he 
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hurt you” and I said “yes” and he says “well what did 
he do” and I says “well Bob he broke into my room and 
he attacked me.” * * * 

******** 

[444] The Court: Members of the jury, a stipula¬ 
tion has been agreed to by counsel which will be read 
to you by the reporter. (The stipulation referred to was 
read as follows:) 

“It is hereby stipulated and agreed by and between 
counsel on both sides that the complaining witness was 
examined by Dr. Howard T. Kane, Dr. Oscar B. Hunter, 
Dr. Leland Stevenson and Dr. Ralph Stevenson, all of 
whom are without question as to their qualifications and 
that their examination consisted not only of personal ob¬ 
servation but also of clinical reports and records and that 
the results of all of the examination discloses that the 
complaining witness is neither pregnant nor infected with 
any venereal disease.” 

******** 
CLYDE O. SIMMONS. 

[662] Q. On the 25th of October, Saturday, the 25th 
of October, Saturday before this particular occur¬ 
rence that he is being tried for here, didn’t the defendant 
say to you “Let’s get some whisky and go to the Whitestone 
and get some of the girls and have a party tonight.” A. 
No, sir. 

Q. He didn’t say anything like that? A. No, sir. 

******** 

KENNETH MILLER. 

[1050] By Mr. Laughlin: Now your Honor I want to 
say now your Honor if I hear another remark like 
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the one that has just been made by Mr. Fihelly about a cross 
examination that I am conducting I am going to have 
to do something that will cause your Honor, I am afraid, 
to hold me in contempt of court. 

The Court: I do not want to hold you in contempt 
of court. I do not know what the remark was. 

Mr. Laughlin: I heard him say, he referred to me 
as a son of a bitch. 

Mr. Fihelly: You are a mind reader. 

The Court: Just a minute gentlemen, I am going to 
hold someone in contempt of court I am afraid. 

Mr. Laughlin: That is exactly what he did. 

The Court: Mr. Fihelly did you make that remark? 

Mr. Fihelly: I did not make such a remark. 

The Court: I cannot believe that you would. 

Mr. Laughlin: I am positive. 

Mr. Ewing (Lowell Ewing): Your Honor I heard 
him, I saw, his lips move. 

Mr. Fihelly: My lips did move. 

The Court: I think the court is called upon to exhibit 
more patience than I ought to be called upon to ex- 
[1050] hibit. I will ask counsel to restrain themselves in 
this matter. We will take a five minute recess. 

* * # 

******** 
[1135] Q. Is it your recollection that you said to Mr. 

McCormick that this is all a put up thing? A. Mr. 
Stout was present at the time I said it. 

Q. This whole thing is a put-up thing and you want 
to give the $200 back. A. I went to Mr. Stout and he 
sent for Mr. McCormick and Mr. McCormick came back 
to Mr. Stout’s office and he said, “Let us go in my office.” 
There is another office right in front of Mr. Stout’s of- 
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fice and so we went in to Mr. McCormick’s office and 
talked it over. I don’t recall just every word that was 
said. 

Q. Is it your recollection, Mr. Miller—because we 
want to be careful about this and want to be sure—is it 
your recollection that you said to Mr. McCormick and 
Mr. Stout was present, that this is a putup thing and 
what Raymond (referring to other witness Raymond Ha¬ 
ger) is doing is put up and it is false? A. I cannot re¬ 
member the exact words, but I said I wanted to get out 
of it and if I gave the money back could I get out of 
it and not have any more to do with it. 

Q. You wanted to get out of it. Wanted to get out 
of what? A. Out of the mess I got myself in. 

Q. Well, were you in a mess at that time? A. After 
I signed that statement—yes. 

Q. What mess were you in? A. This perjury mess. 

Q. Well, had you committed perjury at that time? 
A. No, sir. I hadn’t taken the stand. 

. Q. Well, had you signed the affidavit at that time? 
A. Yes, sir. 

Q. And had you sworn to it before a notary? A. 
Yes, sir. 

Q. And then did you tell Mr. McCormick and Mr. 
Stout that you had sworn to a false statement? A. They 
knew I had. They didn’t know the statement was false 
but I said just what I said—that is what I told them. 
I just went in Mr. Stout’s office and told him and he 
called Mr. McCormick back there. 

Q. What I wanted to be sure—did you tell Mr. Stout 
and did you tell Mr. McCormick that you had sworn to 
a false affidavit and that you didn’t want to go through 
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with it? A. I told them the whole thing was a mess, a put- 
up thing and I didn’t want any more to do with it. 
[1136] Q. Now then after you told Mr. McCormick 
and Mr. Stout that it was—that the whole thing was 
a mess, putup thing, what did those gentlemen say to you? 
A. I asked him if I could pay the money back and go 
home and he said, “No.” 

Q. Who said, “No”? A. Mr. McCormick said “No.” 

******** 

[893] Charge to the Jury. 

The Court: Members of the jury, the defendant in 
this case is charged with the offense commonly known 
as rape. The statute in this jurisdiction has this to say 
concerning that offense: 

“Whoever has carnal knowledge of a female, forcibly 
and against her will shall be imprisoned for not more 
than 30 years.” 

In reading that I omitted a part of the statute which 
has to do with having carnal knowledge of a female child 
under 16 years of age, which has not any relevance to the 
case here. 

There is a proviso in the statute which states this: 

“That in any case of rape the jury may add to their 
verdict, if it be guilty, the words ‘with the death penalty,’ 
in which case the punishment shall be death by elec- 

[894] trocution; provided further that if the jury fail to 
agree as to the punishment, the verdict of guilty shall 

be received and the punishment shall be imprisonment, as 
provided in this section.” 

As I have stated by the reading of the statute, who¬ 
ever has carnal knowledge of a female, forcibly and against 
her will, is guilty of the crime of rape. 
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Carnal knowledge here means sexual intercourse, and 
to constitute such a crime there must be an actual pene¬ 
tration of the sexual organs of the female by the sexual 
organ of the male, though the extent of penetration is 
immaterial, and it is not necessary that there be an 
emission. 

The term “forcibly and against her will” means actual 
or constructive force. If a man compels a woman to sub¬ 
mit to the act of sexual intercourse by putting her in 
fear of force or violence under such circumstances as 
did produce a reasonable apprehension of immediate great 
bodily harm, such compulsion is constructive force within 
the meaning of the statute which is here involved. 

Now, under the law in this jurisdiction when an of¬ 
fense is charged it is proper for the Court to not only 
define that offense but also to define any included or 
lesser offenses, so that the jury may consider whether or 
not the person charged with the offense named in the 
[895] indictment is or is not guilty of that offense or is or 
is not guilty of any included or lesser offense. 

Now, there are only two included or lesser offenses 
within the charge here involved. An assault with intent 
to commit rape would be and is a lesser or included of¬ 
fense within the greater offense of rape which is here 
charged. 

An assault is an offer or an attempt to do bodily 
harm to another, with the present ability to carry that 
attempt into effect, with the ability to carry the offense 
into effect. It is more than the preparation or the in¬ 
tention to commit the larger offense; it is the doing of 
some act toward the carrying into effect of the offense. 

To constitute, therefore, an assault with intent to 
commit rape, there must have been an assault such as I 
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have described it to you—an offer or attempt to do bodily 
harm to another, with the present ability to carry into 
effect that bodily harm—with the intent, then in mind, 
to commit the crime of rape as I have defined that crime 
to you. 

The assault with the intent to commit rape does not 
mean or contemplate that the act of rape has been actu¬ 
ally committed and consummated; it means, as I have 
described it to you, an assault with the intent then in 
[896] mind to commit the crime of rape. 

Now, a still lesser and included offense is that of 
simple assault. That would be an assault that is an offer 
or attempt to do bodily harm to another, with the pres¬ 
ent ability to carry out that attempt, without there 
being then in mind the specific intent to commit the 
crime of rape. 

The Court instructs the jury that the arrest and 
prosecution of the defendant is- no evidence of guilt and 
these facts are not to be considered by the jury as evi¬ 
dence of anything in this case. 

You are instructed as a matter of law that the de¬ 
fendant is presumed to be innocent. He is not required 
to prove himself innocent or to produce evidence at all 
on that subject. In weighing the testimony you must 
consider and view it in the light of this presumption with 
which the law clothes the defendant. This presumption 
of innocence means that at the beginning of the trial 
the defendant is as innocent of the charge against him 
as any one in the jury box. This presumption of in¬ 
nocence continues to abide with the defendant as a com¬ 
plete protection unless and until it must give way be¬ 
cause inconsistent with the existence of a situation proved 
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b} r the evidence in the case beyond all reasonable 
doubt. 

[897] You are instructed as a matter of law that the 
burden of proof is always upon the prosecution to es¬ 
tablish all of the elements of the. offense charged beyond a 
reasonable doubt. It is not sufficient to establish a 
probability though a strong one, arising from the doctrine 
of chance, that the fact charged is more likely to be true 
than the contrary, but the evidence must establish the 
truth of that fact beyond a reasonable doubt. If the prose¬ 
cution fails to sustain this burden then your verdict must 
be not guilty. 

Now, by the term “reasonable doubt” is not meant a 
mere possible, speculative or imaginary doubt. What is 
meant by the term “reasonable doubt” is a substantial 
doubt, such a doubt as will leave a juror’s mind, after a 
candid impartial investigation of all of the evidence, so 
undecided that he is unable to say that he has an abiding 
conviction of the defendant’s guilt, or such a doubt as in 
the graver and more important transactions of life, apart 
from the court house, would cause a reasonable and pru¬ 
dent man to hesitate and pause; that is, if after consider¬ 
ing all of the evidence you are in a frame of mind 
where, if it was a matter of importance to you in your 
own affairs, away from here, you would pause and hesi¬ 
tate before acting, then you have a reasonable doubt, and 
if such a reasonable doubt exists as to the guilt of 

[898] this defendant or as to any fact from which you rea¬ 
sonably infer his guilt, then your verdict must be 

not guilty. 

The Court instructs the jury that every fact neces¬ 
sary to constitute the offense charged must be proven 
beyond a reasonable doubt, and that if there is a reason- 
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able doubt as to any such fact, they shall acquit; that the 
result of the evidence must be to exclude every reason¬ 
able hypothesis of innocence, and be consistent only with 
the guilt of the accused; that the jury is not at liberty 
to guess, and where a fact is susceptible of two interpreta¬ 
tions, one of which is consistent with the innocence of the 
accused, they can not arbitrarily adopt that interpretation 
which incriminates the defendant. 

The Court instructs the jury that if upon the whole 
evidence in the case, there is any reasonable hypothesis 
consistent with the innocence of the accused, they must 
find him not guilty. 

The mere narration to a third party is not to be con¬ 
sidered as an alarm or outcry to substantiate the prose¬ 
cutrix’s testimony that this defendant had intercourse 
with her forcibly and against her will. 

You must find not only an entire absence of mental 
consent or assent, but there must be the most vehement 
exercise and use of every means or faculty within 
[899] the woman’s power to resist the penetration of her 
person and this must be shown to persist until the of¬ 
fense is consummated, unless the power of resistance is 
overcome by threats of force or violence sufficient under 
the circumstances to produce a reasonable apprehension 
of immediate great bodily harm. No mere general state¬ 
ments of the prosecutrix involving her conclusion, that 
she did her utmost to resist will suffice to establish this 
essential element of the crime of rape; namely, that of 
resistance. The jury must further take into considera¬ 
tion all of the acts done and circumstances surrounding 
the acts in determining whether or not there was resist¬ 
ance, and unless the jury is convinced beyond a reasonable 
doubt that the prosecutrix did resist within the limits of 
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her mental and physical ability under the circumstances 
of the case, then your verdict must be for the defendant. 

The Court instructs that, if the prosecutrix failed 
to make speedy complaint of the offense which she claims 
was perpetrated upon her, this is a circumstance to be 
considered by the jury in determining whether the of¬ 
fense was committed as she testifies; that fact is 
entitled to consideration in determining whether the sex¬ 
ual intercourse, if it took place, was not voluntary. The 
jury are to consider whether a woman, upon whom such 
an indignity as a forcible ravishment has been committed, 
would not be moved instantly to complain thereof 
[900] to her friends or intimates; and the failure of the 
prosecutrix immediately to complain is to be given 
such weight as you think proper. 

I hate to interrupt the charge of the Court, but I 
will have to ask counsel to approach the bench. 

(Side-bar conference, as follows:) 

The Court: I think you have given me an instruc¬ 
tion here which has been approved and granted but which 
is very bad law. “If you believe beyond a reasonable 
doubt from the evidence that at the time the offense is 
alleged to have been committed the prosecuting witness 
made no outcry, and did not, as soon as an opportunity 
offered, complain of the offense to others, but concealed 
it after a reasonable opportunity to disclose it, then the 
jury should take this circumstance into consideration.” 

You do not have to believe that beyond reasonable 
doubt. They do not have to believe that he is innocent. 
They do not have to believe favorably to the defendant 
beyond reasonable doubt. 

Mr. Smith: You are absolutely right. 
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Mr. McCormick: You are right, your Honor. 

The Court: I am right, but the charge is not. You 
do not have to believe it beyond a reasonable doubt. 
[901] Mr. McCormick: That is right. 

(End of side-bar conference.) 


The Court: Will the reporter be good enough to 
read where I left off. 

(A portion of the record was read.) 

The Court: The Court instructs the jury that if 
you believe from the evidence that at the time the of¬ 
fense is alleged to have been committed the prosecuting 
witness made no outcry, and did not, as soon as an op¬ 
portunity offered, complain of the offense to others, but 
concealed it after a reasonable opportunity to disclose it, 
then the jury should take this circumstance into consid¬ 
eration with all the other evidence in determining 
whether in fact a rape was committed or not, and if you 
conclude that a rape was not in fact committed as claimed 
by the Government, then your verdict must be for the 
defendant. 

You are instructed as a matter of law that one of the 
essential elements of the crime of rape is that of force 
and before you can return a verdict against this defend¬ 
ant you must find that the act complained of was done 
with force, actual or constructive, and against the wom- 
ant’s consent. The mere fact that a female yields 
though fear or threats is not necessarily enough; the 
fear and threats must create a reasonable apprehension 
of immediate bodily harm, accompanied by a showing 
[902] of force with an. apparent power and intent to carry 
out such threats. 

It must also be established that the defendant in¬ 
tended to accomplish his purpose against all resistance, 
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and unless these facts are shown to you beyond a reason¬ 
able doubt, you must return a verdict for the defendant. 

The jury are instructed that, because of the char¬ 
acter of this case, great care is to be exercised in passing 
upon the evidence. The injured female is a competent 
witness and her credibility is a question solely for the 
jury, but in weighing her testimony, you should give 
consideration to the attending circumstances. For in¬ 
stance, if she be of good fame, if she immediately dis¬ 
closed the offense, showed circumstances and signs of 
injury, these and the like are concurring evidence which 
may be considered as giving greater probability to her 
testimony, when proved by others as well as herself. But 
if she concealed the injury for any length of time after 
she had an opportunity to complain, if the place where 
the act was supposed to be done was in a place and at a 
time where and when it is probable that she might have 
been heard by others, and if there is an absence of other 
evidence of signs of resistance or a struggle, or the ab¬ 
sence of a satisfactory explanation of the absence of 
[903] such signs, these and like circumstances, may create 
a presumption that her testimony is false and 
feigned. Such is the care that the law uses in scrutinizing 
allegations of the crime of rape. 

You are instructed that the conduct of the prosecutrix 
immediately after the alleged act complained of is an ele¬ 
ment to be considered by you in determining the guilt 
or innocence of the defendant. Where the term “prosecu¬ 
trix” is used in these charges, or that of “the complain¬ 
ing witness,” it refers to the witness who took the stand 
and who is named in the indictment as Miss Betty Ruth 
Crandall. 
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The charge made against the defendant is, in its na¬ 
ture, a most heinous one, and well calculated to create 
strong prejudice against the accused; and the attention of 
the jury is directed to the difficulty of defending against 
the accusation of rape. It is your duty to carefully con¬ 
sider all the evidence in the case, and the law, as given 
by the Court, in arriving at what your verdict will be 
in this case. You must find, on the part of the woman, 
not merely a passive policy or equivocal submission to 
the defendant. Such resistance will not do. Voluntary 
submission on the part of the woman, while she has 
power to resist, no matter how reluctantly yielded, re¬ 
moved from the act an essential element of the crime 
[904] of rape. If the act complained of was with the volun¬ 
tary consent of the woman, no matter how tardily 
given, or how much force had theretofore been employed, 
it is not rape, unless you find from the evidence, beyond 
a reasonable doubt, that the said Betty Ruth Crandall 
was prevented from making resistance, and only submitted 
to sexual intercourse with the defendant, through fear 
of personal violence. 

While the testimony of the prosecutrix may alone be 
sufficient to justify a conviction, yet, if standing alone 
and not corroborated by any other facts and circumstances, 
it should be viewed with great caution. 

Now, it is your function as jurors in this case to de¬ 
termine the facts. You are the sole judges of the cred¬ 
ibility of the witnesses who have appeared before you, 
and you should accord to individual witnesses, and the 
testimony given by them, that degree of credit and ef¬ 
fect which in your honest judgment you think they ought 
to have, taking into consideration insofar as you are able 
so to do, from the manner and appearance of the witness 
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upon the stand, whether it be frankly and honestly given; 
the apparent intelligence or lack of intelligence of the 
witness; that is, the capacity of the witness to have ac¬ 
curately observed and to accurately recollect and to ac¬ 
curately relate the matters concerning which such 

[905] witness has testified or the contrary. 

You may consider the opportunity or lack of op¬ 
portunity of a witness to have observed the facts that trans¬ 
pired within such witness’ presence, and, as I have said, 
the capacity or lack of capacity of that witness to accu¬ 
rately remember. 

You may consider what, if any, interest a witness has 
in the outcome of the case and whether or not on that 
account such witness has or has not colored in any way 
the facts concerning which such witness has testified. 

You may consider whether or not it has been shown 
that any witness has or has not any bias or prejudice, 
.either for or against the defendant and if such bias or 
prejudice exists on the part of any witness, whether or 
not that bias or prejudice has or has not affected or col¬ 
ored the testimony given by that witness. 

If you believe that any witness has knowingly and 
wilfully testified falsely as to any fact or facts material 
to the issue on trial, that is, has testified falsely as to a 
matter concerning which such witness could not be hon¬ 
estly mistaken, then you may reject all of the testimony 
of that witness, but you are not required so to do; you 
may accept as true, part of what such witness has testi¬ 
fied to if you believe it to be true, even though you re¬ 
ject as untrue and false, other parts of the testimony 

[906] of that witness. 

In considering the evidence in this case you must 
take your recollection of the evidence and the testimony 
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of the witnesses and not that of counsel for either party, 
if there be a conflict between your recollection and the 
recollection of such evidence expressed by counsel. You 
must not take my recollection of the evidence, if per¬ 
chance I have alluded to any evidence in the case, if 
there be a conflict between your recollection and that 
which might have perchance been expressed by me. I 
say you must take your recollection of the evidence. 

It is for you to determine what weight you will give 
to the evidence which you believe to be true, and as I 
have already said, it is for you to determine, where there 
is a conflict in the evidence, what part of that evidence 
you believe to be true and what part you do not believe 
to be true or accurate, rejecting that part which you do 
not believe to be true and basing your verdict on that 
which you do believe to be true and accurate. 

Now, if, from all of the evidence in the case which 
you believe to be true, you believe that the defendant 
committed the offense of rape, as I have defined that 
offense to you, and you believe that beyond all reasonable 
doubt, as I have defined that doubt to you, it would be 
your duty to find the defendant guilty as indicted. 
[907] If you do not believe that the defendant committed 
the offense of rape, as I have defined that offense to 
you, or if you have a reasonable doubt that he committed 
such offense, but you do believe beyond a reasonable doubt 
that he committed the included or lesser offense of an 
assault with intent to commit rape, as I have defined 
that offense to you, it would be your duty to find the de¬ 
fendant guilty of assault with intent to commit rape. 

If you do not believe the defendant to be guilty of 
the offense of rape, or of the included and lesser offense 
of assault with intent to commit rape, or you have a rea- 
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sonable doubt as to his guilt of those offenses, but you 
do believe beyond reasonable doubt that he did commit 
the offense of assault, as I have defined that offense of 
simple assault to you, then it would be your duty to find 
him guilty of simple assault. 

If you do not believe the defendant guilty of the 
crime or offense of rape, as I have defined that offense 
to you, or of either of the included lesser offenses which 
I have defined to you, or if you have a reasonable doubt, 
as I have defined that to you, as to his guilt of those of¬ 
fenses, it would be your duty to find the defendant not 
guilty. 

Should you find the defendant guilty as indicted 
[908] of the offense of rape, it would be your duty to con¬ 
sider whether or not there should be added to such 
verdict of guilty the words “with the death penalty,” as 
I explained to you was provided in the statute. 

Those verdicts which I have mentioned to you are 
the only possible verdicts which can be returned and ac¬ 
cording to your conclusions as to the facts in the case. 

Is there any other charge or instruction which coun¬ 
sel either for the Government or the defense wishes me 
to make, or any explanation further than I have made of 
any charges which I have given? 

Mr. Murray: The Government has no request or 
suggestion to make. 

Mr. McCormick: The defense has no further request. 

The Court: Members of the jury, the case will now 
be submitted to you, and I shall direct the Clerk to now 
discharge the alternate juror. 

The Clerk: Martin F. Abbott, you are excused from 
further service on this panel. 
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The Court: The Court wishes to thank you for your 
service as alternate juror. 

The jury will now retire. You will choose one of your 
number as foreman, consider the verdict, and when you 
have arrived at the verdict, notify the bailiff and the Court 
will receive the verdict. 

[909] (The Court takes a recess pending the receipt 
of the verdict of the jury, at 11:05 a. m. 

At 11:55 a. m. the following proceedings were had:) 

The Court: Gentlemen, it is eight minutes to 12 
o’clock, and by reason of that and the question which 
arises on account of the statute respecting holidays, I de¬ 
sire to know if the parties wish to enter into a stipulation 
concerning the reception of a verdict after 12 o’clock. 

Mr. Fihelly: The Government is willing to stipulate 
that the verdict may be received at any time after 12 
o’clock today, tomorrow, the following day, or any other 
day. 

Mr. McCormick: We agree to that stipulation. 

The Court: The defendant thoroughly understands 
that and agrees to that? 

Mr. Smith: I will acquaint him with that. 

(Counsel confers with the defendant.) 

Mr. Smith: Yes, sir, we agree. The defendant in 
person understands what the stipulation is and he per¬ 
sonally concurs in the action of his attorneys. 

Mr. McCormick: It has been explained to him. 

Mr. Smith: Yes. 

The Court: I take it the record shows that, Mr. 
Reporter? 

[910] The Reporter: Yes. 



20 


The Court: It being so stipulated the Court 
will now recess awaiting the return of the jury. 

(At 1:30 o’clock p. m. the jury returned to the court 
room and returned their verdict as follows:) 

The Clerk: Jurors, please stand; the defendant will 
please stand. 

(The jurors and the defendant stand.) 

The Clerk: Who is your foreman? 

(Juror No. 9, G. Stanley Vanneman, answered in the 
affirmative.) 

The Clerk: Mr. Foreman, has the jury agreed upon 
a verdict. 

The Foreman: We have. 

The Court: Is there any objection by the parties 
to the reception of the verdict? 

Mr. Fihelly: None for the Government. 

Mr. McCormick: None for the defendant. 

The Clerk: Mr. Foreman, what say you as to the 
defendant, Orman W. Ewing? 

The Foreman: We find the defendant guilty as 
charged. 

The Clerk: Members of the jury your foreman says 
you find the defendant Orman W. Ewing guilty as in¬ 
dicted, and that is your verdict, so say you each and all? 


In the District Court of the United States. United States v. 
Orman W. Ewing. Criminal No. 68765. 

Docket Entries. 

1941 

November 4 Indictment. 

7 Arraignment. Plea not guilty. 
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27 

December 5 
5 

5 

11 

1942 

February 9 


16 

16 


16 


21 


26 

March 4 
9 


Motion to suppress evidence and for return 
of personal property and affidavit in sup¬ 
port thereof filed. 

Appearance of John H. Burnett. 

Motion for return of personal property ar¬ 
gued, testimony taken and continued to 
December 6. ^ 

Motion to suppress evidence argued, testi¬ 
mony taken and continued to December 6. 

Both motions argued and submitted. 


Certified copy of indictment, certified list 
of jurors and government witnesses served 
personally on defendant on February 6, 
1941, filed. 

Jurors from Criminal Courts 1, 2 and 3 and 
civil divisions sworn on voir dire . 

Jury sworn. It appearing to the court that 
the trial is likely to be a protracted one the 
court orders the drawing of an alternate 
juror. Martin F. Abbott sworn. Juror with¬ 
drawn. Mistrial declared. 

Jurors from Criminal Divisions 1, 2 and 3 
and Civil Division sworn on voir dire. It 
appearing to the court that the trial is likely 
to be a protracted one the court orders the 
drawing of an alternate juror. Martin F. 
Abbot sworn. Case respited until tomorrow. 

Trial resumed, same jury. Alternate juror 
discharged. By stipulation of counsel ver¬ 
dict received after 12 o’clock. Verdict 
guilty as indicted. Jury polled. Defendant 
remanded to Washington Asylum and Jail. 

Motion to set aside verdict and to grant a 
new trial filed. 

Appearance of James J. Laughlin. 

Supplemental motion for new trial and 
affidavits (3) filed. 
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April 


April 


June 


July 


11 Supplement to motion for new trial coming 
on to be heard, testimony taken and con¬ 
tinued to March 13 for argument. 

25 Hearing on motion for new trial resumed; 
arguments concluded, submitted to court. 

11 Appearance of Lowell H. Ewing. 

17 Hearing on motion resumed and continued 
to April 24, 1942. 

28 Hearing on motion for new trial resumed, 
further testimony taken, argued and sub¬ 
mitted. 

8 Motion of defendant for release on bond, 
affidavit and exhibits (3) filed. 

11 Motion of defendant for leave to file affi¬ 
davit and exhibit filed May 27, 1942, and 
June 1, 1942, respectively argued and 
granted. 

30 Motion for new trial overruled. Memo, 
opinion filed. 

Sentenced to penitentiary for a period of 
8 to 24 years. 

3 Notice of appeal filed. 


In the District Court of the United States for the District 
of Columbia, Holding a Criminal Term. United 
States vs. Orman W. Ewing. Criminal No. 68745. 

Motion to Set Aside Verdict and Grant a New Trial. 

Comes now the defendant, Orman W. Ewing, by his 
attorneys, and asks the Court to set aside the verdict and 
to grant a new trial in the above entitled cause for the 
following reasons: 

1. The verdict is contrary to the law. 

2. The verdict is contrary to the weight of the evi¬ 
dence. 
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3. The verdict ignores the instructions of the Court. 

4. The jury failed to follow the instructions of the 
Court. 

5. A directed verdict in favor of the defendant should 
have been granted at the close of the Government’s case. 

6. The failure of the Court to grant the defendant’s 
motion to suppress evidence introduced by the Govern¬ 
ment by means of photographs obtained through illegal 
entry and unlawful search and seizure was prejudicial 
to the constitutional rights of the defendant. 

7. The testimony of the prosecutrix showed a pas¬ 
sive acquiescence on her part in the act complained of, 
which acquiescence negatives the essential elements of 
rape—“force and against the will.” 

8. The indictment was faulty in that the true name 
of the prosecutrix was not properly set forth. 

9. In the opening statement to the jury, the Govern¬ 
ment averred that as part of its case it would introduce 
competent medical testimony to corroborate the state¬ 
ments of the prosecutrix and establish the necessary ele¬ 
ments of force and violence. This testimony was never 
produced and the bare statement to the jury by the Gov¬ 
ernment had a prejudicial effect upon the minds of the 
jurors. 

10. The constant repetition by the Government of 
the question on the voir dire as to the association of any 
of the prospective jurors with any detective agency was 
highly prejudicial in that it suggested extraneous matters 
not involved in the case. 

11. The defendant was prejudiced during the pres¬ 
entation of the defense by comments that the defendant 
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should expedite matters in order to conclude the trial be¬ 
fore a holiday intervened, and the suggestion that if the 
trial were not concluded prior to a holiday, it would be 
the fault of the defendant that precluded the jury from 
being released from service over the holiday. 

12. The defendant was prejudiced by the Govern¬ 
ment’s criticism in closing argument that defendant’s 
counsel had taken ten minutes more time in argument 
than he should have used. 

13. The defendant was prejudiced from the opening 
statement to the concluding argument by repeated ref¬ 
erences to other cases not involved in the issues of this 
trial, but which constituted an appeal to public hysteria 
only. 

14. The defendant was prejudiced by repeated ques¬ 
tioning of the jurors on their voir dire as to their ac¬ 
quaintanceship with Clarence Cunningham and the ex¬ 
planation to the jury that Cunningham had been con¬ 
victed of sending obscene literature through the mail and 
other offenses. 

15. The conviction in this type of case can not be 
sustained on the uncorroborated testimony of the com¬ 
plaining witness. 

H. L. McCormick, 

Attorney for Defendant. 

H. L. McCormick, 

Charles Henry Smith, 

Roy S. Parsons, 

Munsey Building, 

Attorneys for defendant. 

Copy of the foregoing motion received this 26th day 
of February, 1942. 
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In the District Court of the United States for the District 
of Columbia. United States vs. Orman W. Ewing. 
Criminal Action No. 68745. 

Supplement to Motion for New Trial. 

Comes now the defendant, Orman W. Ewing, by his 
attorneys and supplements the motion for a new trial 
pending herein and requests a new trial for the further 
reason that evidence has been newly discovered which 
could not have been discovered prior to the present time 
by the exercise of diligence or otherwise. The nature of 
the newly discovered evidence is described in the affidavit 
attached hereto and incorporated herein, marked Exhibits 
A, B and C. 

Counsel are of the opinion that the newly discovered 
evidence is authentic and so material as to justify the 
granting of a new trial and they do assert that a mis¬ 
carriage of justice will occur if the newly discovered evi¬ 
dence is not submitted to a jury trying the issues in this 
case. 

H. L. McCormick (Signed), 
Attorney for Defendant. 

H. L. McCormick, 

Roy S. Parsons, 

Munsey Building. 

Copy of the foregoing “Supplement to Motion for 
New Trial” and Exhibits A, B and C, consisting of three 
(3) affidavits received this 9th day of March, 1942. 
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In the District Court of the United States for the District 
of Columbia. United States v. Orman W. Ewing. 
Criminal No._ 

Amendment to Motion for New Trial. 

Now comes the defendant through his counsel and 
in amending his motion for a new trial says unto the 
Court that the verdict of the jury should be annulled and 
set aside and a new trial granted for the following addi¬ 
tional reasons: 

1— Illegal evidence was placed before the jury 
and was damaging to such an extent that it turned 
the scales in favor of conviction—and without such 
evidence there would have been an acquittal. The 
evidence in question was the testimony of Mrs. Cran¬ 
dall (given through the Assistant United States At¬ 
torney) and was inadmissible for any purpose.' 
Among other reasons (1) It was hearsay (2) It was 
given by the Assistant United States Attorney and 
not the witness (3) It was a contradiction of a collateral 
matter. 

The methods used in obtaining such testimony 
was in mutinous defiance of the Court of Appeals’ 
ruling in Sanford v. United States, 69 App. D. C. 
44, at page 46. 

2— And for other reasons—which will show the 
unfairness of the trial and the necessity for a new 
one—apparent on the record and which will be 
brought to the attention of the Court at the argument 
on the motion. 

James J. Laughlin, 

National Press Bldg., 
Counsel for Defendant. 

Service acknowledged: 


-... —- -- -- J 

Assistant United States Attorney. 


March 19, 1942. 
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In the District Court of the United States for the District 
of Columbia. United States v. Orman W. Ewing. 
Criminal No. 68745. 

Second Amendment to Motion for New Trial. 

Now comes the defendant through his counsel and 
in filing his second amendment to motion for new trial 
says unto the Court that the verdict of the jury should 
be set aside and a new trial granted for the following 
additional reasons: 

1— Defendant was denied effective representation 
of counsel within the view of the Sixth Amendment. 

2— The Assistant United States Attorney was 
guilty of improper conduct within the language of 
Berger v. United States. 

James J. Laughlin, 

National Press Bldg., 
Counsel for Defendant. 

Service acknowledged: 


Assistant United States Attorney. 
March 24, 1942. 


In the District Court of the United States for the District 
of Columbia, Holding a Criminal Term. United 
States v. Orman W. Ewing. Criminal No. 68745. 

Assignment of Errors. 

The Court erred: 

1— In denying motion to suppress evidence illegally 
seized. 

2— In proceeding with the trial of defendant after mis¬ 
trial had been declared. 
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3— In refusing to declare a mistrial when the District 
Attorney was guilty of misconduct. 

4— In refusing to admit evidence offered by the de¬ 
fendant and in permitting evidence to be received offered 
by the government. 

5— In refusing to protect the constitutional rights of 
defendant. 

6— In permitting counsel for defendant to enter into 
a stipulation injurious to defendant. 

7— In permitting the government to go beyond the 
scope of direct examination and then permitting the gov¬ 
ernment to conduct a witness on a collateral matter. 

8— In refusing to take disciplinary action against the 
Assistant United States Attorney when he was guilty of 
flagrant misconduct. 

9— In refusing to direct the United States Attorney 
to prosecute certain witnesses for perjury after their ad¬ 
missions of guilt in open court. 

10— In refusing to direct former counsel of defendant 
to subject themselves to cross examination. 

And in other matters apparent of record. 

James J. Laughlin, 

National Press Bldg., 
Counsel for Defendant. 

Service acknowledged: 


- -- - —. —> 

Assistant United States Attorney. 
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In the District Court of the United States for the District 
of Columbia. United States, Plaintiff, v. Orman W. 
Ewing, Defendant. Criminal No. 68745. 

Memorandum. 

Morris, J. This defendant, charged with having com¬ 
mitted the crime of rape on October 26, 1941, was com¬ 
mitted without bail after a preliminary hearing on Oc¬ 
tober 28th. He was indicted on November 4th- and ar¬ 
raigned on November 7th. After arraignment and his 
plea of not guilty, a motion was made in this Court 
that he be admitted to bail; a hearing was had thereon, 
and such motion denied. 

Subsequent motions were filed seeking the return of 
certain property alleged to have been taken unlawfully 
and to suppress the use of such property as evidence 
against the defendant. Hearings were had and testi¬ 
mony taken on these motions during the period of De¬ 
cember 5th to December 11th, 1941, and said motions were 
granted in part and denied in part. Trial of the case was 
had, commencing February 16, 1942, and continuing five 
days, resulting in a verdict of guilty. On February 26, 
1942, a motion was filed to set aside the verdict and to 
grant a new trial. On March 9, 1942, a supplement to 
the motion for new trial was filed on the ground of newly 
discovered evidence, attached to which were affidavits of 
Raymond Hager, Kenneth H. Miller and Clair L. Stout. 
Hearings were had and testimony was taken on March 
11th, 13th, 20th, 21st, 23rd, 24th and 25th. During the 
course of such hearings, an amendment to the motion for 
new trial was filed on March 19th, and a second amend¬ 
ment on March 24th. There was also filed on that date 
an affidavit of Florence Steadman. While the matter was 
under consideration, a request was made by both the Gov- 
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eminent and the defendant for the taking of further tes¬ 
timony, and there was filed, on April 16, 1942, affidavits 
by Raymond Hager and Kenneth Miller, denying the truth 
of their previous affidavits and of their testimony in con¬ 
nection therewith. Hearings were had and testimony taken 
on April 16th, 17th, 24th, 25th and 28th. During the 
course of such hearings, on April 24th, affidavits of Mrs. 
Martha C. Taylor and Wayland English were filed on be¬ 
half of the defendant. During the hearings, the motions 
under consideration were fully argued by counsel, and sub¬ 
sequently numerous memorandum briefs have been filed 
supplementing oral argument. 

After the hearings were closed, the defendant filed a 
motion, on May 27, 1942, asking leave to file an affi¬ 
davit of the defendant. Copies of such affidavit were 
furnished to former counsel of the defendant, and affi¬ 
davits of H. L. McCormick, Charles Henry Smith, Roy 
S. Parsons, Clair L. Stout and Hester C. Chamberlin 
were submitted with respect to certain matters set forth 
in defendant’s affidavit. A hearing was had on June 11th, 
at which time leave was granted to file defendant’s affi¬ 
davit and the affidavits submitted with respect thereto. 
At such hearing, the Court was requested to require the 
parties filing affidavits with respect to certain matters 
set forth in defendant’s affidavit to submit themselves 
for cross-examination. Counsel for the defendant was 
directed to submit memoranda supporting this request 
and a memorandum was submitted June 12th. On June 
18th, an instrument was filed by counsel for defendant, 
withdrawing the request that Messrs. McCormick, Par¬ 
sons, Stout and Smith and Miss Chamberlin be required 
to subject themselves to cross-examination. 
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It should also be noted that on June 1, 1942, a motion 
was made on behalf of defendant for leave to file an af¬ 
fidavit of Emma K. Hager, and on June 8,1942, attached to 
a motion for release on bond, there was filed an affi¬ 
davit by the defendant, both of which affidavits have 
been considered as if filed in connection with the motion 
for a new trial. 

The matters which are charged and urged in argu¬ 
ment as grounds for a new trial may be grouped, for 
the purpose of discussion, in four general classes, al¬ 
though it is recognized that certain of the matters may 
fall within more than one group: 

First. Erroneous and prejudicial action of the Court 
during the course of the trial, (a) Admission of certain 
evidence, (b) Proceeding with the trial after the grant¬ 
ing of a mistrial for the purpose of discharging two jurors 
immediately after the jury was sworn. 

Second. Improper statements and conduct of gov¬ 
ernment counsel. 

Third. Newly discovered evidence. 

Fourth. Incompetence of counsel representing de¬ 
fendant. 

Fifth. Deliberate and intentional action on the part 
of H. L. McCormick, one of defendant’s former counsel, 
to injure the defendant and bring about his conviction. 

It is deemed proper by the Court that all matters 
complained of as erroneous and prejudicial should be 
considered without respect to whether or not any objec¬ 
tion had been made upon which to predicate such com¬ 
plaint. U. S. C. A., Title 28, Section 391. This has been 
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done, not only with respect to those matters discussed in 
this memorandum, but also all others which were men¬ 
tioned in the motion, supplements and amendments there¬ 
to, affidavits, testimony and argument. 

First (a) During the course of the trial, Miss Hester 
C. Chamberlin, one of the principal witnesses on behalf 
of the defendant, testified in substance that at the time 
of the alleged offense she occupied a room adjoining that 
in which the crime was alleged to have been committed. 
She testified definitely that the defendant could not have 
entered the latter room without her knowledge at the 
time involved in this case, and that the defendant did not 
do so. On cross-examination, this witness was inter¬ 
rogated as to statements made by her in a conversation 
with Mrs. Afton B. Crandall, in Provo, Utah, on Novem¬ 
ber 14, 1941. 

Question: Now, in that conversation, did Mrs. 
Crandall ask you if you thought Ewing was guilty, 
and didn’t you say Yes? Answer: No, she didn’t. 

Question: In that conversation, didn’t you say to 
her that Ewing was facing the electric chair, and 
that you would have to be on his side? Answer: No. 

. I told her he was facing the electric chair. I told 
her I would have to tell my story as I knew it ir¬ 
respective of who it affected (Transcript of record of 
trial p. 646). 

In rebuttal Mrs. Afton B. Crandall testified on behalf of 
the Government with respect to the statements made by 
Miss Chamberlin in the conversation referred to as fol¬ 
lows: 

Question: On that occasion, did you look 

at Miss Chamberlin and point and say this: “Do you 
believe that Mr. Ewing is guilty of raping my daugh¬ 
ter,” and did she say, “I do believe it”? Answer: 
Yes, she did. 
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Question: Did she further say on that occasion, 
“He is facing the electric chair, and I have got to be 
on his side”? Answer: Yes (Transcript of record 
of trial p. 792). 

It is strenuously urged on the present motion that 
the cross-examination of Miss Chamberlin here being con¬ 
sidered was with respect to a collateral matter, and that, 
therefore, the Government was bound by the answers of 
the witness, which it could not impeach. It is further 
insisted that examination of the impeaching witness in 
rebuttal was improper in that the questions were leading. 

The statements about which Miss Chamberlin was 
questioned, and as to which Mrs. Crandall testified were 
clearly inconsistent with the testimony which Miss Cham¬ 
berlin gave respecting actions of the defendant at the 
time of the alleged offense. Furthermore, such state¬ 
ments can have no meaning other than could as well be 
expressed by the words, “Even though I believe him to be 
guilty, he is facing the electric chair, and I have got to 
be on his side.” It is clearly recognized that inquiries on 
cross-examination as to the bias of a witness are not ir¬ 
relevant to the issue in the sense that the cross-examiner 
is concluded by the answer. 3 Wigmore on Evidence 
(Third Edition) 1940, Paragraph 1005(b); Jones on Evi¬ 
dence, Section 828. It is difficult to think of evidence 
more relevant to the question of bias, for the purpose of 
the impeachment of a witness, than the testimony here 
in question. 

As to the contention that the examination of the im¬ 
peaching witness was improper in that the questions were 
leading, according to the prevailing practice, the impeach¬ 
ing witness is asked the direct question in leading form as 
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to whether the other witness used the language attributed 
to such witness. Jones on Evidence, Section 845. The rea¬ 
son for this is stated in a case where the complaint 
was that the questions addressed to the impeaching wit¬ 
ness were not sufficiently precise as to the statements 
about which the former witness was interrogated: 

Although the question put to the impeaching 
witness was not in the same words as that asked 
Nash, and could have been made more exact, it was 
sufficiently precise as to indicate to the impeaching 
witness the same subject matter or transaction tes¬ 
tified to by the former witness, and was not so gen¬ 
eral as to introduce irrelevant and improper testi¬ 
mony. The testimony of the witness should have 
been admitted. Nash v. Fidelity Phoenix Fire In - 
surance Co., (W. Va.) 146 S. E. 726, 63 A. L. R. 101. 

This principle is again expressed: 

If a statement made on a former occasion was 
brought home to her on cross-examination, with the 
proper elements of impeachment incorporated therein 
(that is, as to time, place and the party to whom the 
statement was made), and if she denied having made 
• the statement at the time and place and to the party, 
it was proper for the state, on rebuttal, to present the 
party to whom her former statement was made, and 
to propound to that witness, after the fixing of the 
time and place, the exact language of the witness 
sought to be impeached. We find no error in the con¬ 
duct of the court in this respect. State of Nevada v. 
B. E. KM, (Nevada) 175 Pac. 190, 30 A. L. R. 1694. 

No authority to the contrary has been cited by counsel on 
this precise point. 

There remains one further comment to be made in 
.this connection. The testimony of Mrs. Crandall was 
clearly for impeachment purposes only. It was obviously 
so considered and so treated in argument of counsel. No 
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instruction specifically referring to such evidence was 
requested. In the general charge to the jury, given by 
the Court, in addition to those requested by the Govern¬ 
ment and the defendant, it was stated: 

You may consider whether or not it has been 
shown that any witness has or has not any bias or 
prejudice, either for or against the defendant, and if 
such bias or prejudice exists on the part of any wit¬ 
ness, whether or not that bias or prejudice has or 
has not affected or colored the testimony given by 
that witness (Transcript of record of trial p. 905). 

To have directed specific attention to the testimony of 
Mrs. Crandall, without a request from the defendant 
so to do, might well have been considered as giving an 
emphasis and directing attention, undesirable to the de¬ 
fendant, to such evidence. 

First (b). After the jury was selected and sworn at 
the trial, it was ordered that one alternate juror be se¬ 
lected and sworn. This was done, and immediately before 
any other proceedings in the case, one of the jurors stated 
to the Court that a great hardship would be occasioned to 
him if the trial was a protracted one and the jurors during 
that time were kept together. During a conference with 
counsel at the bench, the following colloquy occurred: 

The Court: I can withdraw the jury and de¬ 
clare a mistrial and proceed immediately to impanel¬ 
ing a jury. 

Mr. Smith: Yes. Frankly, I think that is prob¬ 
ably the only thing to do. 

The Court: I could do that. We have got other 
jurors here now that we could go ahead with. 

Mr. Murray: Your Honor, I think the waiver 
by the defense should be unequivocal. 

The Court: Of course, it would have to be. I 
will take a five minute recess. 
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Following the recess— 

Mr. McCormick: We are ready to report, your 
Honor. 

The Court: Come to the bench. 

In conference at the bench— 

Mr. McCormick: The defendant agrees with you 
that Juror No. 10, Dante Avon, has disqualified him¬ 
self from serving impartially and with the delibera¬ 
tion which should be expected of a juror and with 
the suggestion that he should be withdrawn, but that 
the other eleven jurors remain in the box and a new 
juror be drawn to replace Avon. That will leave 
eleven there and the alternate, and we will replace 
Avon with a new juror. 

The Court: The only difficulty is, if I withdraw 
that one, there will be some other requests and I 
think it would be desirable, if the parties agreed that, 
having withdrawn Avon, then we will listen to any 
other representations that might be made and go 
ahead and select a jury. I think that would be the 
desirable thing. 

Mr. McCormick: There is a possibility there 
may be another one. 

Then followed some discussion not relevant here. 

The Court: Then it is understood that I open up 
the matter and we proceed from then on with the 
jurors we have here. 

Mr. Fihelly: Furthermore, it is understood spe¬ 
cifically that a mistrial be declared. 

Mr. McCormick: The jury will be withdrawn 
and the other eleven will constitute a new panel and 
we will have one vacancy to fill. 

The Court: Of course, we will have to fill any 
vacancies that may develop. 

Mr. McCormick: So far we will have to fill that 
one, and if another comes along, all right. 

(The above excerpts are from transcript of rec¬ 
ord of trial pp. 119-121.) 
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Mr. Avon was then withdrawn, a mistrial declared, and 
the Court proceeded to impanel another jury. Another 
of the original jury then asked to be excused, stating 
reasons why he could not serve during a protracted trial, 
if the jury were kept together. Counsel, on being asked 
to state their views, stated them as follows: 

Mr. Fihelly: * * * So, if it is going to interfere 
with him putting his mind on the evidence and the 
law, I don’t know what we can do but excuse him. 
That is my view. 

The Court: What says the defendant? 

Mr. Smith: If the Court please, that is certainly 
my idea and feeling about it, and I thought we un¬ 
derstood that at your Honor’s desk a minute ago. 

The Court: Yes, but I think I ought to cross 
each one of these bridges as I come to them, and get 
the view of counsel. 

Mr. Smith: Our attitude with regard to this 
juror is the same as with regard to the other. 

The Court: You are excused (Transcript of rec¬ 
ord of trial p. 123). 

The two places having been filled satisfactorily to both 
parties, in response to an inquiry by the Court, the fol¬ 
lowing was stated: 

Mr. Fihelly: The Government is satisfied with 
the jury as constituted. 

Mr. McCormick: The defendant is content 
(Transcript of record of trial p. 143). 

Thereupon, the jury was sworn. Inquiry was then 
made as to whether the parties were satisfied with the 
alternate juror. 

i 

Mr. Fihelly: If the defendant is satisfied. 

Mr. McCormick: The defendant is satisfied 
(Transcript of record of trial p. 144). 
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Thereupon, after some discussion as to the form of the 
oath to be taken, the alternate juror was sworn. 

From the foregoing, it is apparent, without discus¬ 
sion, that the declaration of a mistrial and the immediate 
impaneling of another jury was done with the full 
knowledge and consent of defense counsel after confer¬ 
ence with the defendant, and in furtherance of the object 
of securing jurors who could serve without too much 
hardship and harassment to themselves. Certainly, such 
action would not have been taken if the slightest question 
had been raised that it would be prejudicial to the de¬ 
fendant, and there is no basis upon which to claim that 
it did prejudice him. 

Second. It is argued that, in numerous instances, 
Government counsel made improper statements prejudi¬ 
cial to the defendant. 

(a) During the examination of prospective jurors, 
the question was asked by Government counsel: 

Is there any member of the panel who is ac¬ 
quainted with any one who is employed, as far as he 
or she knows, by the Burns Detective Agency? 
(Transcript of record of trial p. 8.) 

This question, in substantially the same form, was re¬ 
peated as other members of the panel were interrogated. 
It is urged by defendant’s counsel, on the motion for new 
trial, that the inference from this question apparently 
was that the defendant or some one in his behalf was 
doing something that was not proper (Transcript of the 
hearing on motion for new trial p. 302). No reference 
during the course of the trial was made by any witness 
to the Bums Detective Agency. It does appear, however, 
from the hearings had on the motion for new trial that 
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this agency had been employed on behalf of the defend¬ 
ant to make investigation of certain evidence. In these 
circumstances, the inquiry was a proper one to elicit in¬ 
formation which might properly be used as a basis for a 
peremptory challenge, even though such information 
might not afford the basis of a challenge for cause. No 
reasonable inference could be drawn from the question 
that the defendant or some one in his behalf was acting 
improperly, and it is not considered that the asking of 
such question prejudiced the defendant. 

(b) During the examination of prospective jurors, 
another question was asked by Government counsel, 
which it is urged on motion for new trial was improper 
and prejudicial: 

Are any of you acquainted with a man named 
Clarence D. Cunningham, who resided at one time 
in the District of Columbia? 

(A juror signified by raising his hand.) 

The Court: Just a minute. 

The Juror: That Clarence D. Cunningham, 
would he be a former police officer? 

Mr. Murray: That is right. 

Mr. Fihelly: I think that is the same man. I 
could tell you more about it but Mr. Murray probably 
knows that he was. 

Mr. Murray: I understand he was, yes. 

Mr. Fihelly: I know the man was indicted for 
sending obscene literature through the mail. 

The Court: What was the nature of your ac¬ 
quaintanceship which you think you may have had? 

The Juror: Just coming into my place of em¬ 
ployment to make a purchase. 

The Court: Would that acquaintanceship, such 
as it was, in any way affect you as a juror in this 
matter? 

The Juror: None whatsoever. 
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Mr. Fihelly: So that if he should be called as a 
witness that would not interfere with your fair and 
impartial judgment in any way? 

The Juror: No, sir (Transcript of record of trial 
pp. 72-73). 

The statement that the man in question had been in¬ 
dicted for sending obscene literature through the mail 
was improper, and had this person been called as a witness, 
or any connection developed between the defendant and 
such person, at the trial, there would be a basis for the 
contention that the statement under consideration was 
prejudicial. He was not called as a witness, nor is there 
any contention or showing that he would have been called 
but for such statement. No connection whatsoever was 
shown during the trial between the person in question 
and the defendant, nor, indeed, was any allusion made 
to him. In these circumstances, it cannot be said that 
the defendant was prejudiced. 

(c) It is now urged on behalf of defendant that 
Government counsel improperly occasioned reference “to 
the Strieff case, which indirectly involved the Catoe case,” 
and this to the prejudice of the defendant, because of 
the strong feeling in the community concerning the crime 
for which the defendant was being tried. In the course 
of her testimony, the complaining witness, with reference 
to the defendant, testified: 

He just put his hand back on my mouth and nose 
and said, “If you are going to fight, I will throw 
you down the hole.” 

He and Miss Chamberlain both referred to the 
excavation as the hole. I was afraid he would kill 
me when he said that; I was afraid he would take me 
up and throw me down this hole. I thought of the 
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Government girl who had been murdered, Betty Street 
(sic). 

Question. Where did you hear about that? An¬ 
swer. I had read it in the paper at home and Virginia 
and I had discussed seme of the things that had hap¬ 
pened in Washington on the train (Transcript of rec¬ 
ord of trial pp. 206-207). 

The witness, Virginia Booth, during the course of her di¬ 
rect examination, testified as follows: 

Question: Just one other question. On the train 
coming to Washington with Betty, do you remember 
talking to her about any case or cases in Washington, 
criminal cases? Answer: Yes, sir. 

Question: What particular case or cases did you 
discuss with Betty Crandall? Answer: We discussed 
the case of Betty Street (sic) and Mrs. Abramowitz. 

Question: Did you give certain details of the 
case to her? Answer: Yes. 

Question: And do you know whether she al¬ 
ready knew of certain details of at least one of those 
cases? Answer: She told me she had read about the 
Street (sic) case (Transcript of record of trial p. 
312). 

To constitute the crime here involved, there must not 
only be an entire absence of mental consent to the act 
of intercourse, but there must be the most vehement 
exercise and use of every means or faculty within the 
woman’s power to resist the penetration of her person, 
and this must be shown to persist until the offense is 
consummated, unless the power of resistance is overcome 
by threats of force or violence sufficient under the cir¬ 
cumstances to produce a reasonable apprehension of im¬ 
mediate great bodily harm (Charge to the jury, given at 
the request of the defendant, transcript of record of trial 
pp. 898-899). Clearly, the state of mind of the prosecut¬ 
ing witness at the time of the alleged offense was critical 
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to the determination of guilt or innocence of the defend¬ 
ant, if the jury believe beyond a reasonable doubt that 
the defendant did on that occasion penetrate her person. 
Her testimony that, at the time in question, “I thought of 
the Government girl who had been murdered, Betty 
Street,” was clearly relevant to her state of mind. The 
testimony of the witness Virginia Booth goes to the ques¬ 
tion as to whether or not the complaining witness knew 
or had heard of the case which she had testified she 
thought of at the time of the offense here involved. If 
the testimony of the complaining witness in this regard 
is relevant, as I think it is, the related testimony of Vir¬ 
ginia Booth is not subject to the objection here made. 

(d) It is urged that certain statements made by Gov¬ 
ernment counsel in connection with expediting the trial 
was unfair and prejudicial. Immediately before adjourn¬ 
ment, on February 18th, the following statements were 
made: 


Mr. Fihelly: I wonder if counsel could say some¬ 
thing now about the hope of finishing this case this 
week-end before the holiday. We will sit nights, or 
do anything, to finish. 

The Court: I am sure counsel on both sides will 
do everything they can. I would be glad to have 
counsel confer with each other on any matter that 
might arise which would expedite the trial. 

Mr. McCormick: I hope the jury does not get 
the impression from anything the District Attorney 
has said that counsel for the defense is trying to tie 
the jury up over the week-end. 

The Court: I am confident the jury does not 
get that impression. 

Mr. Fihelly: No, but from now on will be time 
to work. 

Mr. McCormick: No more than when you were 
on; why put the burden on the defense? 
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The Court: No burden is being put on the de¬ 
fense, Mr. McCormick. 

The Court will now stand adjourned until 10 
o’clock tomorrow morning (Transcript of record of 
trial pp. 554-555). 

It would have been clearly improper for Government coun¬ 
sel to have undertaken to give the jury the impression 
that the defense was trying to delay the trial. Indeed, 
such effort would have been inept and futile, for at the 
time the statement in question was made, the defense had 
placed on the stand three witnesses and had stipulated 
as to the testimony of the fourth. The examination of 
the three witnesses who testified was unusually succinct. 
I cannot consider that the defendant was prejudiced by 
the remark referred to. 

The same complaint is made with respect to a state¬ 
ment made in the closing argument: 

So, in the few moments I have, and I will be 
very brief, because we are going on a schedule and 
we are within five or ten minutes of the schedule, 
and I am going to be very brief, I desire to run over 
the arguments made by respective counsel for the 
defense and answer them as best I can and assist 
you members of the jury as best I can in arriving at 
a fair, honest and impartial verdict (Transcript of rec¬ 
ord of trial p. 875). 

Clearly the contention that the defendant was prejudiced 
“by the Government’s criticism in closing argument that 
defendant’s counsel had taken ten minutes more time in 
argument than he should have used” is due to a misun¬ 
derstanding of what was said and the setting in which 
it was said. There was no limitation placed by the Court 
on the arguments of either side. In a conference between 
counsel and the Court, estimates had been made as to how 
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much time each side desired, but all counsel definitely 
understood that such estimates were not a limitation, and 
that they could use as much time as they thought neces¬ 
sary. Considered in this light, the remark complained of 
was clearly commendatory rather than critical, and could 
not possibly prejudice the defendant. 

(e) It is further urged that a statement made by 
Government counsel during the argument of defense coun¬ 
sel was improper and prejudicial. One of defense counsel, 
in the course of his argument, stated the following in 
connection with a lock, about which testimony had been 
given: 

Whether my friends were afraid of a demonstra¬ 
tion, whether my friends were afraid to turn that 
lock over to you for your own inspection and your own 
experimentation, I don’t know, but I do know that 
we have heard about the lock from the beginning of 
this trial until the present time, we have had photo¬ 
graphs of the lock, and I assume it is in the custody 
of the Government, but it is not here. 

Mr. Fihelly (interrupting): Mr. Smith, may I 
just make this statement, you probably don’t know of 
it, but Mr. McCormick will bear me out, we offered 
them the use of this lock during this case; you ap¬ 
parently don’t know of it. 

Mr. Smith: No, I didn’t know about it. 

Mr. Fihelly: Mr. McCormick himself thought it 
was a little unfair and the jury should know all of 
the facts. 

Mr. Smith: That is right. 

Mr. Fihelly: There were reasons why we 
couldn’t bring it in, but I offered Mr. McCormick 
the use of all the evidence we had and could not 
bring in. 

Mr. Smith: I want the jury, of course, to have 
all of the facts, and I am glad that Mr. Fihelly in¬ 
terrupted me to explain. What that reason is I 
don’t know. 
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But I do know that, if you would do even this 
much, examine the photographs of this lock, if you 
have ever had any experience with that type of an 
instrument, I think you will be satisfied, as this 
witness Simmons testified, that it was impossible 
to fasten that door so that it could be made safe 
(Transcript of record of trial pp. 858-859). 

It is unnecessary here to discuss the antecedent action 
with respect to the suppression of the lock in question 
as evidence. It is sufficient to state that a motion by 
the defendant to suppress that evidence, after a hearing 
and taking of testimony, was denied, without foreclosing 
the defendant of the right to insist at the trial that the 
question of consent to the search for the lock bp sub¬ 
mitted to the jury on account of the contradictory evi¬ 
dence with reference thereto. At the trial, a photograph 
of the lock was, by stipulation, introduced in evidence. 
That the Government had made available to the defense 
the lock itself is evident from the colloquy above set forth. 
In these circumstances, the statement made by the Gov¬ 
ernment counsel was clearly not improper, and no sugges¬ 
tion has been made as to what other course should, in 
complete fairness, have been taken by Government coun¬ 
sel. This incident is also urged in another general class 
of grounds for a new trial, which will be discussed later. 

(f) It is further urged that it was improper and 
prejudicial to the defendant for Government counsel to 
ask the prosecuting witness about her father and mother, 
and to ask her to identify them in the court room. 
The prosecuting witness testified in this connection as 
follows: 

Question: Where were you born and where did 
you live prior to coming to Washington, Betty? An- 
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swer: I was born in Provo, Utah, and I always lived 
in Provo, Utah, until I came to Washington. 

Question: Is your father and mother living? And 
what are their names? Answer: Yes, they are liv¬ 
ing; my mother’s name is Afton, and my father’s 
name is Eugene Crandall. 

Question: And you were born in Provo, Utah? 
Answer: Yes, sir. 

Question: Are your parents here in court, Betty? 
Answer: Yes, sir. 

Question: Will you point them out, please. An¬ 
swer: This is my mother, in the yellow suit there, 
and my father is right next to her. 

Mr. Fihelly: Will you stand up, Mrs. Crandall 
(Transcript of record of trial pp. 182-184). 

It is hardly to be questioned that the parents of the com¬ 
plaining witness had a right to be present at the trial. 
It would be highly speculative to assume that the pres¬ 
ence and identification of the parents of the complaining 
witness could or did operate to the prejudice of the de¬ 
fendant. In any event, the presence and identification of 
her mother was revealed to the jury when she was used 
by the Government as a rebuttal witness, which the Gov¬ 
ernment clearly had a right to do. 

Third. By a supplement to the motion for new trial, 
it was urged that the motion should be granted, because 
of newly discovered evidence, the nature of which is set 
forth in affidavits of Raymond Hager and Kenneth H. 
Miller attached thereto. The substance of such newly 
discovered evidence was that Hager and Miller had been 
approached on or about October 17, 1941, by a person 
whom they later identified as Robert Payne, a witness 
who had testified on behalf of the Government at the 
trial and Payne had offered to pay them a sum of money, 
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if they would be witnesses to a situation described by 
Hager in his affidavit as follows: 

He (Payne) said that he and his girl lived in a 
rooming house which was operated by an old goat and 
a woman. He said that he could put the old goat in 
a compromising position with his girl and he wanted 
us to be witnesses. * * * He then said that this man 
who operated the rooming house was a bigshot 
politican from Utah and they could probably get a 
lot of money out of him if they worked it right. We 
told him that if we could make $100 without doing 
anything but being witnesses, the scheme must be 
crooked and we didn’t want anything to do with it. 

Extensive testimony of these two affiants was taken, a 
discussion of which is made unnecessary by the subse¬ 
quent confession of both of them that the affidavits 
and testimony given in support thereof were false. 
Such confessions, in affidavit form, were filed by the 
Government, and extensive testimony of Hager and Miller 
clearly demonstrated that their original affidavits and 
testimony were perjured. 

Fourth. It is contended by the second amendment 
to the motion for new trial that the “defendant was de¬ 
nied effective representation of counsel within the view 
of the Sixth Amendment.” The defendant was repre¬ 
sented at the preliminary hearing by H. L. McCormick, a 
member of the bar of this Court since 1929, who also 
represented the defendant at arraignment, on the hearing 
of a motion that defendant be admitted to bail, at hear¬ 
ings had on motions to suppress evidence, and throughout 
the trial. As such counsel, Mr. McCormick filed the mo¬ 
tion for new trial and the supplement to motion for new 
trial, and represented the defendant at the earlier hear¬ 
ings on the latter. The defendant was also represented at 
the trial by Charles Henry Smith, a member of the Vir- 
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ginia bar since 1915, and also a member of the bar of 
this Court since 1930. The defendant was also represented 
by Roy S. Parsons, a member of the bar of this Court 
since 1938, who assisted other counsel in the course of 
the trial. None of these attorneys were appointed by the 
Court as counsel for the defendant, but their employ¬ 
ment was arranged for by the defendant and members of 
his family, including Lowell H. Ewing, a member of the 
bar of this Court since 1937, and a son of the defendant. 
Mr. Lowell Ewing, while not counsel of record, advised 
with the defendant and with counsel in the preparation 
for the trial. 

At no time prior to or during the course of the trial 
was any representation made to the Court, nor did any¬ 
thing occur which would lead the Court to believe, that 
the defendant considered his counsel, or any of them, 
unsatisfactory or other than highly competent. On March 
3, 1942, the defendant sent to me a copy of a letter ad¬ 
dressed to Mr. McCormick, terminating his representa¬ 
tion and directing him to turn over all papers and records 
concerning his case to James J. Laughlin, a member of 
the bar of this Court since 1930. On March 9th the de¬ 
fendant sent to me a letter, revoking his request for Mr. 
McCormick’s withdrawal as counsel. Mr. Laughlin en¬ 
tered his appearance as counsel on March 4, 1942, On 
March 13th, Mr. McCormick asked permission of the Court 
to withdraw as counsel. On the occasion of Mr. Mc¬ 
Cormick’s request, the following statements were made: 

Mr. Laughlin: Your Honor, before I answer that 
question, let me say this so there will be no mis¬ 
understanding. 
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It was the wish of Mr. Ewing and it was the 
wish of members of his family and it was my wish 
that Mr. McCormick remain in the case. 

We want that understood. 

***** * * 

The Court: You made a statement concerning 
the desire of the defendant and his family and you 
that Mr. McCormick remain in the case. 

Is the Court to infer from that he is remaining 
or is not remaining? 

Mr. Laughlin: We want him to remain, we are 
all in agreement on that, Your Honor. 

The Court: Do you wish to answer that question 
at this time, or not, Mr. McCormick? 

Mr. McCormick: I wish to withdraw from the 
case. 

The Court: You do? 

Mr. McCormick: Yes, sir. 

The Court: The Court simply wants to under¬ 
stand what the status of counsel is. 

That is why I made the inquiry, in view of what 
Mr. Laughlin said. 

Mr. McCormick: I should like permission to with¬ 
draw, without in any way reflecting upon the case or 
my conviction as to the merits of the case. 

The Court: The Court will be very happy to 
have your assistance in the matter of considering any 
matters touching the case which you have had to do 
with throughout the trial. 

If you feel, however, that you should withdraw, 
the Court does not feel like refusing you that per¬ 
mission. 

Mr. Laughlin: Your Honor, before you do grant 
his request to withdraw, I would like you to hear 
from Mr. Ewing. 

Further, I do want to say in justice and fairness 
that Mr. McCormick did a splendid job on the work 
in connection with these affidavits, and the handling 
of the witnesses the other day and I want all of that 
credit to go to him. 

He did it and he did a splendid job, and he 
handled it well. 
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The Court: Mr. Ewing, do you wish to say 
something? 

Mr. Orman W. Ewing: Of course, we had Smith 
in this case. He went away to Florida with a sick 
wife and my family employed Mr. Laughlin. 

I would very, very much wish to have Mr. Mc¬ 
Cormick stay in the case. Of course, under the cir¬ 
cumstances, and the terrific nervous state that one is 
in under this sort of condition, things may be done 
that injure a man’s feelings, and I and Mr. McCor¬ 
mick had a misunderstanding. The situation was 
brought to my attention and I apologized to him for 
having written him a letter. I did not know what 
was going on. 

I am very anxious to have him stay and I hope 
the Court will ask him to remain in the case. 

* * * * * * * 

Mr. McCormick: If I can be of further assist¬ 
ance to the Court, I would be glad to do it, but I 
am unalterably of the opinion I should withdraw from 
the case at present. If I can be of any assistance to 
the Court in passing upon this motion, I would be 
glad to render any assistance I can to the Court, but 
I do not wish to continue as counsel in the case. 

The Court: Very well. The Court will respect 
your decision and view in that matter and will per¬ 
mit the withdrawal subject to any call the Court 
may make upon you for any assistance (Transcript of 
hearing on motion for new trial pp. 202, 204-207). 

Relating to the second amendment to the motion for 
new trial, filed March 24th, much testimony has been in¬ 
troduced dealing with the alleged incompetence of counsel 
prior to and during the trial. It will not be possible, 
without making this memorandum too extended, to dis¬ 
cuss everything that has been said in this connection. I 
shall, however, discuss those incidents which have been 
most emphasized in argument and memoranda submitted 
by counsel. 
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(a) It is urged that Mr. McCormick, although “a 
skilled civil lawyer” and “one of the best at the bar,” is 
entirely lacking in any previous criminal trial experience 
(See transcript of hearing on motion for new trial pp. 
231-233). To determine whether or not the defendant 
has been prevented from having a fair trial by reason of 
incompetence of counsel, attention must be directed to ac¬ 
tually what occurred in the trial, or in its preparation, 
rather than to the character of the previous trial ex¬ 
perience of counsel. Undoubtedly, such experience makes 
for competency, but here an admittedly skilled civil lawyer 
is joined in the trial of the cause with another, Mr. 
Charles Henry Smith, experienced in the trial of criminal 
cases for twenty-five years, who enjoys an excellent repu¬ 
tation (Martindale-Hubbell Law Directory), and whose 
impressive court room presence and ease of manner could 
only have come from long and thorough experience. It 
is urged that that the defendant did not have the full 
benefit of this experience because of disagreements and 
interferences on the part of Mr. McCormick. That there 
may have been differences of views at times in a case 
so serious and protracted is hardly to be doubted, but cer¬ 
tainly, with respect to the many matters as to which 
counsel conferred with the Court, and such conferences 
were numerous, defense counsel were in agreement and 
acted in harmony. 

(b) One of the instances urged as showing incom¬ 
petence on the part of defense counsel and lack of co¬ 
operation between them is the failure of Mr. McCormick 
to inform Mr. Smith of the offer on the part of the 
Government to make available to the defense the lock re¬ 
ferred to in Mr. Smith’s closing argument. This incident 
has already been discussed in connection with alleged 


52 


improper statements by Government counsel. A stipu¬ 
lation for the admission of a photograph of the lock was 
entered into by counsel in the exercise of their judgment. 
This had been done prior to the incident here being con¬ 
sidered. In these circumstances, it was hardly to be as¬ 
sumed that Mr. Smith would undertake to argue to the 
jury that there had been any suppression or concealment 
of the lock itself and, when in his zealous argument he 
did so, a correction followed which was quite proper. 
The incident would not have occurred had Mr. McCor¬ 
mick explained explicitly to Mr. Smith the offer of the 
Government, nor if Mr. Smith had checked this particu¬ 
lar point with either Mr. McCormick or Government 
counsel before his argument, but neither can be said to 
have been so negligent in this regard as to establish in¬ 
competence. In a lengthy trial, it would indeed be an 
unusual one in which some slip of this kind, not going to 
the real merits of the case, did not occur, and it is in¬ 
conceivable that its occurrence could induce a jury of 
sensible men and women to find the defendant guilty of a 
crime of the enormity of the one here involved, if they 
otherwise would not have done so. I do not consider that 
the incident in question had such prejudicial effect. 

(c) It is further urged that the following stipula¬ 
tion, entered into at the trial, is evidence of incompe¬ 
tence of counsel: 

It is hereby stipulated by and between counsel on 
both sides that the complaining witness was exam¬ 
ined by Dr. Howard F. Kane, Dr. Oscar B. Hunter, 
Dr. Leland Stevenson and Dr. Ralph Stevenson, all 
of whom are without question as to their qualifica¬ 
tions, and that their examination consisted not only 
of personal observation but also of clinical reports 
and records and that the results of all of the examina- 
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tions discloses that the complaining witness is nei¬ 
ther pregnant nor infected with any venereal disease 
(Transcript of record of trial pp. 444-445). 

It is also urged that the Court erred in permitting such 
stipulation to be entered into. 

A consideration of the present objection requires an 
understanding of the circumstances in which the stipula¬ 
tion was made. Dr. Oscar B. Hunter had been called to 
the stand by the Government. Upon being questioned 
as to his examination of certain smears sent to him by 
Dr. Howard F. Kane, marked with a serial number and 
“Miss X,” defendant’s counsel objected because the 
smears had not been sufficiently identified to connect 
them with this case. The Court stated that such objec¬ 
tion would be sustained, and Government counsel asked 
that a conference be had at the bench. At such confer¬ 
ence it was stated that Dr. Kane, who was then ill, could 
testify that he made a clinical examination of Betty Cran¬ 
dall, the results of which were negative as to venereal dis¬ 
ease; that he thought it proper to take smears and sub¬ 
mit them to Dr. Hunter, a recognized authority; that 
cultures were grown from such smears, and upon an ex¬ 
amination Dr. Hunter found a positive result for gon¬ 
orrhea and communicated such result to Dr. Kane, who in 
turn communicated such result to Dr. Ralph Stevenson; 
that subsequently additional information was given to 
Dr. Hunter, who made additional examinations of the 
particular smears so that, as a sum total of the informa¬ 
tion before him and of all of his examinations, he was of 
the definite opinion that the results of his first examina¬ 
tion was a false positive, and would so testify. Govern¬ 
ment counsel stated that they felt it proper to make a full 
disclosure to the defendant of the results of all of these 
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examinations. In that state of the matter, the Court 
took a fifteen minute recess to give counsel opportunity 
to consider what position they wished to take in the mat¬ 
ter. Following such recess, defendant’s counsel stated 
they were willing to agree to the matters which were in¬ 
corporated in the stipulation above quoted (See transcript 
of record of trial pp. 434-445). 

As the Court understands the present contention, it 
is thought it would have been to the interest of the de¬ 
fendant to have had it developed that, during the course 
of Dr. Hunter’s examinations, a positive result was at 
one time disclosed, notwithstanding that he indubitably 
would have stated that, as revealed by further examina¬ 
tion of the smears, such a result was a false positive, and 
that the true results were negative. So far as has been 
made known to the Court, either during the trial or dur¬ 
ing the proceedings had on a motion for new trial, no 
witness or other evidence has been offered by the defend¬ 
ant to prove that the complaining witness was or ever 
had been afflicted with any venereal disease. Of course, 
if there were any evidence of that kind, it might well be 
contended that it would be strengthened by the false 
positive result above mentioned, but that is not the case. 
In the hearings on the motion for new trial, mention has 
been made of an anonymous telephone call to Mrs. Ewing, 
in which it was stated that information as to such condi¬ 
tion of the complaining witness could be obtained by in¬ 
quiry at Gallinger Hospital. Diligent effort on the part 
of Mr. Lowell Ewing failed to develop any such informa¬ 
tion. The defendant was informed by an inmate of the 
jail that he had heard that the prosecuting witness was 
so afflicted, but other than such obviously inadmissible 
rumors there was nothing. It could well have been the 


55 


sound judgment of counsel that an abortive effort to 
have shown the complaining witness to be so afflicted 
would not only have been grossly unjust, but prejudically 
unwise. Every opportunity was given for a conference 
between defense counsel and the defendant, and it was 
clearly the understanding of the Court that such stipula¬ 
tion was made with the defendant’s sanction. The de¬ 
fendant denies that he was consulted with respect to this, 
but this is contradicted by the affidavits of Mr. McCor¬ 
mick and Mr. Parsons. That the stipulation had the full 
approval of Mr. Smith is disclosed by his affidavit, which 
is silent with respect to consultation with or approval by 
the defendant. I cannot conclude that any incompetence 
of counsel is shown in connection with this stipulation, 
or that the Court erred in permitting it to be entered into. 

(d) It is urged that counsel were negligent in not 
examining the defendant’s wife with respect to his phys¬ 
ical condition. The testimony which presumably Mrs. 
Ewing would have given, had she been examined in this 
connection, appears in the transcript of the hearings on 
motion for new trial at pages 1328-1329. There can be 
no doubt that physical incapacity to have committed the 
crime here involved would have been completely disposi¬ 
tive of the case, and it would indeed have been negligent 
to have failed to submit evidence to that effect. Mrs. 
Ewing’s testimony, above referred to, falls far short of 
this, and to have undertaken to unsuccessfully present 
that defense might well have been considered preju¬ 
dicially unwise. 

(e) It is urged that incompetence of counsel is 
shown by the failure to call certain persons as witnesses 
on behalf of the defendant. 
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According to the affidavit of Florence Steadman, she 
occupied on the night of October 25th and morning of 
October 26th, 1941, a room directly above the so-called 
pine room, which adjoins the room in which the offense 
here involved is said by the complaining witness to have 
been committed; that she reached her room about 1:30 
a. m. and retired about 2:30 a. m.; that she heard no dis¬ 
turbance of any kind and heard no screams or outcry, nor 
did she hear a noise or sounds of any kind, nor detect any 
evidence of water running in the pipes (There was evi¬ 
dence by the complaining witness that water was used 
in the bathroom which adjoins the pine room); that, after 
learning of the charge against the defendant, she ex¬ 
pected to be inteviewed by some one in his behalf; that 
on February 18, 1942, she related the above matter to 
Charles Flasphaler, who stated that he would inform Mr. 
McCormick of her name and what affiant would testify to. 
She further stated that at no time was she interviewed 
by Mr. McCormick, or by any member of the defendant’s 
legal staff. Charles Flasphaler testified at the hearing 
on motion for new trial that he was present several days 
during the trial, and on one evening during the trial 
communicated to Mr. McCormick the name of Florence 
Steadman, and what she had said she would testify to. 
Florence Steadman also testified and stated that her room 
was diagonally and partly above the so-called pine room. 
It is impossible to determine definitely from her testi¬ 
mony when she had the conversation referred to in her 
affidavit with Flasphaler, and it cannot be said definitely 
from her testimony that it was prior to the close of the 
trial on February 21st. She testified that she personally 
knew the defendant, Mr. Lowell Ewing and Miss Cham¬ 
berlin; that she did not say anything about the matter 
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to Mr. Lowell Ewing or to Miss Chamberlin because she 
thought they did not want to talk about it. In these cir¬ 
cumstances, it cannot be said that defense counsel were 
negligent in not making use of Florence Steadman as a 
witness, even if her testimony had some probative value. 
Furthermore, it might well be doubted, from the state 
of her recollection and its negative character, that her 
testimony would have been of any value. 

The affidavit of Mrs. Martha C. Taylor states that 
she is the sister of Miss Hester Chamberlin and was 
present at the conversation between Miss Chamberlin 
and Mrs. Crandall, as to which evidence was given at 
the trial; that she heard every word that passed between 
Mrs. Crandall and Miss Chamberlin; that she was pres¬ 
ent at the trial of the case in the witness room, pre¬ 
pared to testify as to the conversation between her sister 
and Mrs. Crandall, but was not called as a witness; that, 
had she been called, she would have testified that Mrs. 
Crandall asked Miss Chamberlin why she had not pro¬ 
tected her daughter, whereupon Miss Chamberlin’s re¬ 
ply was that Mr. Ewing had not raped her daughter, even 
though something might have happened, that Mr. Ewing 
was not guilty, and that it was a serious charge and the 
mother should realize what the girl was doing, that the 
mother said then that she had received a letter from 
Betty in which Betty told her that she was setting the 
world on fire in Washington, and that she had replied to 
her daughter that there are times when a little match 
will set a big fire; that at no time during the conversa¬ 
tion did Miss Chamberlin express any opinion of Mr. 
Ewing’s guilt, but on the contrary the conversation was 
as just stated. Affiant says that she was astounded when 
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she later learned that her testimony was not to be used; 
that she knew that the testimony given by Mrs. Cran¬ 
dall relating to the conversation with Miss Chamberlin, 
was absolutely untrue. Mr. McCormick, in his affidavit 
herein, states: 

“The witness Martha Taylor was not examined 
because the judgment of the counsel at the time was 
that her testimony would not eliminate the testi¬ 
mony of Afton Crandall, but would tend to emphasize 
it in the minds of the jury, and that thought was 
expressed to Martha Taylor, her sister, Hester Cham¬ 
berlin, to Lowell H. Ewing and to the defendant, and 
at that time was not criticized by the defendant or 
any member of his family.” 

Mr. Smith states in his affidavit herein: 

“With regard to the failure to call the witness, 
Martha Taylor, I have only to say that I personally 
talked to the witness, Martha Taylor, and similarly 
concluded that what she would have to say would do 
us no good, but on the contrary perhaps emphasize a 
bit evidence which was not favorable to our client.” 

Mr. Parsons, in his affidavit filed herein, makes a state¬ 
ment substantially to the same effect. 

Counsel had the opportunity of seeing the affiant, 
of interrogating her and reaching a conclusion in their 
discretion as to whether or not she would be a helpful 
witness to the defendant. The Court has not had such 
advantage. Judgment as to the credibility, recollection 
and other matters critical to the value of a witness’ tes¬ 
timony of necessity enter into a decision as to whether 
to use a witness or not, particularly where the testimony 
of that witness would be in conflict with another. In 
these circumstances, a conclusion that counsel were in¬ 
competent because they did not call the affiant as a wit¬ 
ness cannot be made. 
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The affidavit of Wayland English states that, on the 
night of October 25, 1941, he was on duty at 1101 Six¬ 
teenth Street, N. W., at the switchboard, during the whole 
of the evening and up until the time he retired about 
1:15 o’clock on the morning of Sunday, October 26th; that 
his room was directly over the quarters occupied by Miss 
Chamberlin and Betty Ruth Crandall, and on the second 
floor of the building; that he was a light sleeper and that 
such noises as the turning on and shutting off of the 
electric refrigerator in the kitchenette adjoining the pine 
room, walking about in Miss Chamberlin’s quarters, voices 
of people talking in ordinary conversational tone and 
water faucets turning on and off would disturb his 
sleep every night he occupied the room on the second 
floor over the pine room; that Miss Crandall and Robert 
Payne came into the building that evening shortly be¬ 
fore midnight; that for two weeks Miss Crandall had kept 
steady company with Payne, whose room was on the sec¬ 
ond floor; that when they came in they exchanged a few 
pleasantries with affiant, and then Betty Crandall ex¬ 
cused herself and went up the stairs, saying she was 
going up to the second floor; that Payne remained with 
affiant in the lobby for about fifteen or twenty minutes, 
and then remarked to affiant that he was going upstairs 
to his room to join Betty; that he left affiant and went 
up the stairs; that about a half hour later both Payne 
and the girl returned together downstairs where they re¬ 
mained in the lobby for awhile and then they went out 
of the building together; that affiant retired to his room 
about 1:15 a. m., undressed and went to bed; that he was 
restless and had difficulty going to sleep, remaining awake 
for quite sometime; that he was positive that, had a lock 
been broken, a door crashed, people walking about, con- 
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versation, or water faucets turned on or off, or water 
running in the apartment below, he would have been dis¬ 
turbed, and states, positively to the best of his knowledge 
and belief, that these things did not happen; that affiant 
saw and spoke to Betty Crandall about 10:30 o’clock on 
Sunday morning, October 26th, in the lobby of the White- 
stone, and her manner was unusually bright and cheer¬ 
ful; that she had her suitcase with her about noontime 
and requested affiant to tell Miss Chamberlin that she 
was going out in Virginia to stay with friends, and that 
she would see Miss Chamberlin that week; that about 5 
o’clock in the morning on October 27th a police officer 
came to affiant’s room and took him to No. 3 police pre¬ 
cinct; that he there related his story, which was sub¬ 
stantially as stated in this affidavit, and his statements 
were reduced to writing by some policeman; that he went 
into considerable detail about his sleeplessness, his ability 
to hear noises coming from Miss Chamberlin’s quarters, 
and that he had heard no disturbance below on the night 
in question; that he was asked his opinion as to who, if 
any one, had sexual connection with Betty on Saturday 
night, and his response was that he thought Payne was 
the man, and that Payne had every opportunity to do it; 
that thereupon the “police” remarked that they could 
not use him, as his statements would not help, and then 
his written statement was torn up; that he made full dis¬ 
closure of all of this to the defendant’s attorney before 
trial; that he attended the trial in the witness room 
without being called as a witness; that before the trial 
commenced he was called to the office of the United 
States Attorney and had a conference with Mr. Fihelly, 
in which conference he gave Mr. Fihelly the same ver¬ 
sion he had given to the “police” at No. 3 precinct, and 
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Mr. Fihelly also indicated that he would not use him; 
• that his testimony would not help the Government; that 
at the time of making this affidavit he is a patient at 
Glendale Sanatorium, in the State of Maryland, and that 
he is of advanced years. After the filing of this affidavit, 
the Court was informed that Mr. English, on account of 
his health, could not testify in the hearing. Some effort 
was made to secure his testimony by deposition, but, by 
reason of disagreement between Government and defense 
counsel, this did not materialize. The Government sub¬ 
mitted to the Court an unsworn statement made by Way- 
land English to Government counsel, but, upon objec¬ 
tion that such statement was not sworn to, the Court de¬ 
clined to receive it in evidence. Mr. McCormick, in his 
affidavit, states: 

“The testimony of Mr. English was not used be¬ 
cause his recollections of details was wavering and 
uncertain, and it was felt that in the long run he 
would be more harmful than helpful to the defense 
of the case. This condition was also fully explained 
to the defendant and his son, and they did not ques¬ 
tion the judgment of counsel at the time.” 

Mr. Parsons, in his affidavit, states: 

“The witness English, in the judgment of coun¬ 
sel, could not be relied upon to give the details on 
the witness stand as he had given them to counsel 
prior to the trial because he had told counsel dif¬ 
ferent stories on different occasions, and it was felt 
that his testimony would weaken rather than help 
the defense.” 

Mr. Smith, in his affidavit, makes no reference to English. 

The comments made with respect to Martha Taylor 
are equally applicable here. Furthermore, the existence 
of a signed written statement of this witness, taken by 
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Government counsel, is not questioned, even though its 
contents may not here be considered because not under 
oath. Nevertheless, counsel for defendant presumably 
knew of its existence. If uncertain as to the credibility or 
accuracy of recollection of this witness, it clearly could 
not be said that their failure to use him as a witness es¬ 
tablished incompetence of counsel. 

Minerva Scott testified at the hearing on motion for 
new trial, in substance, that she was sitting in the lobby 
at 1101 Sixteenth Street, N. W., on Sunday afternoon, 
October 26, 1941, and saw the prosecuting witness come 
in with another girl and go upstairs to the second floor 
between probably 1 and 2 o’clock in the afternoon; that the 
prosecuting witness appeared “just as natural as any girl 
could be” and she observed nothing “out of the way.” 
The witness stated that she was there to see the defend¬ 
ant about some land matters he was looking after for her, 
and that she had known ^him since 1933 (See transcript 
of record of trial pp. 1320-1324). She was not used as a 
witness at the trial. Mr. McCormick, in his affidavit, 
states: 

“The testimony of Mrs. Scott could not be used 
because the time in which she stated she saw certain 
things was flatly contradictory to the information 
given defense counsel by Miss Chamberlin, who was 
a most essential witness, and it was felt by counsel 
that we should not offer any testimony which would 
have a tendency to reflect upon the accuracy of 
Miss Chamberlin’s testimony in any particular. This 
situation was fully explained to Miss Chamberlin, 
Lowell H. Ewing and his wife, Lowell’s sister, 
Phyllis, and to the defendant, and all of them agreed 
at the time that Mrs. Scott could not be safely used 
as a witness unless she were able to refresh her recol¬ 
lection by other events, and fix the time of her testi¬ 
mony so that it would not contradict Miss Chamber¬ 
lin. This she was unable to do.” 
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Mr. Parsons, in his affidavit, states: 

“The witness Mrs. Scott, in the judgment of coun¬ 
sel, could not be used without contradicting the testi¬ 
mony of another important witness for the defendant: 
namely, Hester Chamberlin, as to certain matters 
relating to ‘time.’ It was felt by counsel that nothing 
should be done to weaken the testimony of Hester 
Chamberlin and therefore Mrs. Scott was not placed 
on the witness stand.” 

Mr. Smith, in his affidavit, makes no statement concern¬ 
ing this witness. 

The comments made with respect to Martha Taylor 
are applicable to this witness, with the difference that the 
testimony of this witness would be in conflict with a very 
much more important witness for the defense. It is per¬ 
haps on this account that the failure to call Minerva V. 
Scott as a witness at the trial was not urged in argument 
as establishing the incompetence of counsel. However, 
I have felt it proper to discuss her testimony so as to in¬ 
clude all who, so far as I can recall, are claimed to be 
witnesses who should have been used at the trial. 

Closely associated with the contention that former 
counsel for the defendant were incompetent and, there¬ 
fore, a new trial should, in fairness, be granted to the 
defendant, it is urged now that the affidavits and testing 
of Miller and Hager, which subsequently have been shown 
to be false, were wrongfully procured by Mr. McCormick. 
Upon the repudiation by Hager and Miller of their original 
affidavits and testimony, this Court deemed it proper that 
they should be required to submit to the most searching 
examination to determine whether or not such repudia¬ 
tion was voluntary or induced by any improper means. 
Necessarily, the facts and circumstances of their original 
affidavits and testimony were exhaustively examined. It 
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was made very clear by the Court, however, that the pri¬ 
mary object of such examination was to determine 
whether or not the alleged newly discovered evidence 
should or should not be considered as a basis for a new 
trial in this case, and that the Court would not undertake 
hearings for the purpose of determining what person or 
persons, if any, were responsible for the submission of 
false evidence other than Hager and Miller, who admitted 
their culpability, and were dealt with accordingly. It was 
not deemed proper, either in the interest of the case be¬ 
ing heard, or in an adequate investigation of any one 
charged with improper or unlawful connection with the 
acts of Hager and Miller, to do otherwise. Without the 
slightest implication that either the defendant, his coun¬ 
sel, or any other person had any knowledge or connection 
whatsoever with such improper and unlawful acts, it is 
quite clear that any such connection would not be critical 
to the question of whether or not a new trial should be 
granted in this case. I, therefore, do not consider that 
this matter, subsequent, as it is, to the trial, in the as¬ 
pect in which it is now urged, has any proper place here. 

Fifth. As already stated, after the hearings on the 
motion for new trial had been concluded and the matter 
was under consideration, leave was granted on June 11th 
to file an affidavit of the defendant and affidavits of 
H. L. McCormick, Charles Henry Smith, Hoy S. Parsons, 
Clair L. Stout and Hester C. Chamberlin with respect to 
certain matters set forth in defendant’s affidavit. The 
defendant, in his affidavit, charges that Mr. McCormick 
fraudulently acted as his attorney with the intent “to 
sabotage the defense and help convict this defendant” in 
order to profit thereby. It need hardly be stated that, if 
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such scandalous charges were true, the defendant would 
be entitled to a new trial, notwithstanding the charge is 
a belated one, and not embodied in the motion for new 
trial, or any supplement or amendment thereto. The mat¬ 
ters set forth in the defendant’s affidavit, which he in¬ 
sists support this charge, are many of those which have 
already been discussed, and in addition various matters 
relating to the financial arrangements and difficulties be¬ 
tween the defendant and Mr. McCormick, certain alleged 
assistance which Mr. McCormick gave to the United States 
Attorney, the alleged suppression of certain evidence by 
Mr. McCormick, certain alleged statements made by Mr. 
McCormick to the defendant, some of which were of a 
threatening nature, further statements of Mr. McCor¬ 
mick’s alleged interference and failure to cooperate with 
Mr. Smith, the alleged efforts of Mr. McCormick to pre¬ 
vent defendant from employing other attorneys, and cer¬ 
tain alleged statements by Mr. Parsons and Mr. Stout. 

In so far as any of these matters would tend to jus¬ 
tify a conclusion that Mr. McCormick’s action as coun¬ 
sel for the defendant was prompted by an intention to 
“sabotage the defense and help convict” the defendant, 
they are refuted by his affidavit and the affidavits of 
Mr. Smith, Mr. Parsons, Mr. Stout and Miss Chamberlin. 
I could not rest my judgment on the affidavit of Miss 
Chamberlin; however, her statements are in agree¬ 
ment with those contained in the other affidavits. While 
these counter affidavits do not deal specifically with every 
statement made in the defendant’s affidavit, each one 
shows that Mr. McCormick was diligently using his 
best efforts and judgment on behalf of the defendant in 
the preparation and conduct of the trial. The defendant 
stated that he has no further evidence to support the 
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charges made in his affidavit, other than that which 
might be developed upon cross-examination of those mak¬ 
ing the counter affidavits referred to. As to whether 
such cross-examination could or, in view of the belated 
charges and the already too protracted hearings, should 
be required by the Court need not now be considered, as 
the defendant, on June 18th, withdrew his request that 
such persons be required to submit to cross-examination. 
It is impossible, in the consideration of the matters set 
forth in the defendant’s affidavit, to give them as much 
credence as if they had been made at the inception of 
the hearings on the motion for new trial, or if they had 
been asserted at some time during the extensive testi¬ 
mony which has been taken at those hearings. Again, 
this serious charge is so utterly inconsistent with the 
statement by the defendant on the occasion of Mr. Mc¬ 
Cormick’s withdrawal from the case that, refuted, as it 
is, by the counter affidavits which have been filed, it 
cannot be made the basis for granting a new trial in this 
cause. 

From the foregoing, I must conclude that no show¬ 
ing has been made that the defendant, in the trial, was 
prejudiced by any action of the Court, by any improper 
action of the prosecuting attorneys, or by not being 
represented by competent counsel. Nor can I conclude 
that defendant’s counsel fraudulently “sabotaged the de¬ 
fense and helped to convict” the defendant. I must con¬ 
clude that no newly discovered evidence has been offered 
which would justify the granting of a new trial on that 
ground. Obviously, whenever anything has deprived a 
defendant of a fair trial, a verdict of guilty therein should 
be set aside and a new trial unhesitatingly granted. On 
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the other hand, when no sufficient showing is made that 
a trial has not been a fair one, a court has no right to 
set aside the action of a jury which has determined the 
defendant to be guilty, and to do so would be clearly 
contrary to the public interest. The motion to set aside 
the verdict and grant a new trial, the supplement and 
amendments thereto, are denied. 

James W. Morris, 

Justice . 


June 30,1942. 
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Prejudicial Error Resulted When Counsel for the Govern¬ 
ment Went Beyond the Scope of the Direct Examination and 
Were Then Permitted to Contradict the Testimony of a 
Defense Witness on a Collateral Matter. 

As stated in oral argument it has always been con¬ 
tended by the appellant that the testimony of Mrs. Afton 
B. Crandall (Record , -6^) was fatal error. 
i^>] (# 

At page *646* of the record Miss Chamberlin a defense 
witness was asked on cross examination: 

“Q. Now in that conversation, did Mrs. Crandall ask 
you if you thought Ewing was guilty and didn’t you 
say Yes? 

A. No she didn’t.” 

Then although bound by her answer—since it went 
beyond the scope of the direct examination the govern¬ 
ment placed Mrs. Crandall on the stand and she was 
asked this: 

“Q. On that occasion did you look at Miss Chamber¬ 
lin and point and say this: ‘Do you believe that Mr. 
Ewing is guilty of raping my daughter’ and did she 
say ‘I do believe it.’ 

A. Yes she did.” 

It has been contended by the appellant in season and 
out of season and day in and day out that this consti¬ 
tuted prejudicial error so vital as to admit of no debate 
and nothing since the advent of appellant’s present coun¬ 
sel into the case has diluted his enthusiasm for this point 
and in fact each search of the authorities has only 
strengthened and confirmed his view that such evidence 
was so prejudicial and so damaging that the end of justice 
require a reversal of the conviction. Of course this 
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Court in Martin v. United States, 75 App. D. C., 127 F. 

2d 865, has cited and collected the authorities on collateral 
matters. However this case goes further. The govern¬ 
ment attempts to justify it on the theory that it goes to 
the credibility of the witness. Again that falls. See 
Laughlin v. United States, 67 App. D. C. 355, 92 F. 2d 
506. The instant case contains all the evils of these cases 
and goes further—much further—in that it attempts to 
inject into the testimony for the benefit of the jury an 
opinion of a witness as to the guilt of the appellant. That 
can never be tolerated because after all that is the object 
of the jury—issue has been joined between the govern¬ 
ment and the defendant and it is for the jury to determine 
the guilt or innocence of the defendant. That the tes¬ 
timony is error v/ill be borne out by the cases that follow. 
Appellant now states to this court—as was stated at the 
time of the argument—that at least eighty five per cent of 
the cases support the view of appellant. And this court 
has already spoken. In Yeager v. United States, 16 App. 
D. C. 356, there was a prosecution for carnal knowledge 
and the father of the prosecutrix testified that in a con¬ 
versation with defendant concerning his daughter’s condi¬ 
tion he explained to defendant that she had missed her 
monthly period and defendant advised him to see a physi¬ 
cian and not pay any attention to women in the neighbor¬ 
hood. The witness denied having said to a third person 
that he thought it strange if defendant was guilty that he 
should have advised witness to obtain a physician. Ob¬ 
jection was made by the government when the defense 
sought to show by the testimony of such third person 
that witness had made such statement. 
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This Court said in the Yeager case: 

“There was no error in sustaining the objection. 
The defendant had the benefit of the witness’ state¬ 
ment of the conversation between them. Witness’ 
opinion founded thereon, as to the guilt or innocence 
of the defendant, was not a fact for the consideration 
of the jury and hence could afford no foundation for 
his impeachment.” 

This Court has never overruled the Yeager case and we 
submit that the reasoning therein is decisive of the 
question here. 4 K> a.v'X 

A very important case on this subject is that of 
People v. Stackhouse , 49 Mich. 76, 13 N. W. 364. The 
Court said: 

“The respondent was convicted of the crime of 
arson in burning a grist mill. On the trial Lizzie 
Stackhouse, wife of a brother of respondent, was 
examined as a witness in his behalf. On cross ex¬ 
amination she was asked if she remembered say¬ 
ing to George Dibler and George Walker the night 
the accused was arrested that she always did suspect 
Jerry burned the mill. Her answer was that she 
did not. Afterwards Dibler and Walker were called 
and testified under objection that she had so stated. 
The question raised is, was it competent to thus im¬ 
peach Lizzie Stackhouse? Upon the argument my 
impressions were strongly in favor of the admissibil¬ 
ity of this evidence because the effect thereof would 
be to destroy, or at least weaken, the testimony of 
the principal witness. An examination of the author¬ 
ities cited by counsel for respondent compels a differ¬ 
ent conclusion. The opinion or suspicions of the 
witness out of court, although inconsistent with the 
conclusion which the facts she testified to on the 
trial would w*arrant, cannot be made the basis of an 
impeachment. This is so firmly settled by the author¬ 
ities that the question cannot be considered an open 
one.” 


Reversed. 
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In State v. Hazzard, 75 Wash. 5, 134 Pac. 514, the 
Court said: 

“One Esther Cameron was a witness on behalf 
of the state. During a period of about 2 weeks while 
the Williamson girls were at Olalla this witness 
had been employed by the defendant to assist in their 
care. In her direct examination she detailed the 
facts so far as she knew them relative to what 
she saw and heard touching the condition of the girls 
and their treatment during the time that she was 
there employed. On cross examination the defendant 
sought to show that this witness had in a letter to 
the defendant dated October 14, 1911, made the state¬ 
ment that she knew that the defendant had done 
nothing wrong. The letter was offered in evi¬ 
dence and excluded. Error is predicated upon this 
ruling. The rule adopted by some authorities is in¬ 
voked which is that, where there is an inconsistency 
between the belief of a witness as indicated by his 
previous declarations and that which would naturally 
be indicated by his examination in chief such previous 
declaration may be shown. But this rule we think 
is inapplicable here. The testimony of the witness 
in chief was simply a detailing of facts without 
indicating a general belief on the part of the witness 
as to the defendant’s guilt or innocence. The state¬ 
ment in the letter was nothing more than the ex¬ 
pression of an opinion. In such a case the rule is 
that previous statements made by the witness as to a 
matter of opinion or a conclusion cannot be shown 
although they may tend to contradict inferences 
which might be drawn from the recital of the 
facts as given in the testimony of the witness during 
the examination in chief.” 

The above case quoted from People v. Stackhouse, 
and Drake v. State, 29 Tex. Cr. 265, 15 S. W. 725. 

In State v. Davidson, 9 S. D. 564, 70 N. W. 879, 
the Court said: 

“Hodgkins when on the stand for the defense 
on his cross examination by the state was asked this 
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question: ‘Did you not state at the E. O. ranch to 
Mr. Anderson that since you had investigated the 
matter down there you were convinced that Davidson 
had killed Giles or words to that effect the night of 
the 16th or 17th of May, 1893?’ The question was 
objected to and the objection overruled and an excep¬ 
tion taken. To the question the witness answered 
‘No, sir.’ When the prosecution introduced its re¬ 
buttal evidence it called Charles H. Anderson and 
propounded to him the following question, reading 
to the witness the former question propounded by 
Archie Hodgkins ‘Did you have such a conversation 
with him?’ The question was objected to as not 
proper rebuttal testimony but the objection was over¬ 
ruled and the witness answered ‘Yes, Sir.’ The ques¬ 
tion is somewhat peculiarly framed but that it was 
fully understood by the jury is made clear by the 
fact that the court of its own motion, in the presence 
of the jury, immediately asked the witness if ‘Hodg¬ 
kins told him that’ and the witness replied that he 
did. The counsel for the defendant now contend that 
the question propounded to the witness Hodgkins was 
inadmissible and should have been excluded but in 
any event the prosecution was concluded by the an¬ 
swer of the witness as the question was collateral to 
the issue and went to the expression of an opinion 
or conclusion of the witness and was not the state¬ 
ment of any fact in the case, and hence should have 
been excluded. The counsel for the prosecution con¬ 
tend that the question was not collateral to the is¬ 
sue and was proper to show the bias and feelings of 
the witness. We are of the opinion that the ques¬ 
tion should have been excluded under the objections 
of the defendant when propounded to Archie Hodg¬ 
kins as his opinion or conclusion as to the guilt or 
innocence of the defendant was clearly immaterial and 
collateral to any issue in the case. But in any event 
the prosecution was concluded by his answer and the 
overruling of the objection to the question pro¬ 
pounded to Anderson was clearly error. The rule 
may be said to be well settled that the statement 
of the witness upon which he can be impeached must 
not only relate to the issue but it must be a matter 
of fact and not merely a former opinion of the wit¬ 
ness in relation to the matter in issue inconsistent 
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with a different opinion which might seem to be 
warranted by his testimony or which the facts testi¬ 
fied to tend to establish.” 

The above case also cited People v. Stackhouse and 
Drake v. State as well as Hildeburn v. Curran, 65 Pa. St. 59; 
Com. v. Mooney, 110 Mass. 99; 1 Greenleaf, Evidence, 449, 
and Wharton, Cr. Evidence, 457-459. 

In Commonwealth v. Mooney, 110 Mass. 99, the Court 
said: 

“Defendant was called as a witness and asked 
for the purpose of affecting the credit due to Allen as a 
witness whether he had had any conversation with 
Allen in which he stated his belief and his grounds 
of belief that the defendant did not set the fire. The 
district attorney objected to the question and the 
judge ruled that the witness might testify as to any 
conversation and statements by Allen to the witness 
as to the defendant excepting as to his guilt or in¬ 
nocence. The witness then answered that all that 
Allen said was what he thought of the defendant’s 
guilt or innocence. To this exclusion of evidence the 
defendant alleged exceptions.” 

and then the Court said: 

“The witness Allen having testified to certain 
facts tending to prove the guilt of the defendant it 
was not competent for the defendant to show what 
opinion the witness may have had or expressed upon 
the merits of the case. The fact that he had an opin¬ 
ion that the defendant was innocent would not tend 
to contradict or impeach him. At most, it only shows 
the weight he gave to the facts testified to by him 
as tending to prove the defendant’s guilt which is 
for the jury exclusively and upon which the opinion 
of witnesses is not competent.” 

See also: 

Elizondo v. State, 130 Tex. Cr. 393, 94 S. W. 2d 
459, and 

Shannon v. State, 118 Tex. Cr. 505, 38 S. W. 2d 785. 
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The case of State v. Nave, 283 Mo. 3, 222 S. W. 744, 
says: 

“To impeach a witness by prior contradictory 
statements they must be statements of fact pertinent 
to the issue and not merely matters of opinion; facts 
which would be competent evidence independent of 
inconsistency with the witness’ testimony and hence 
it was error to admit impeaching evidence that ac¬ 
cused’s father had previously stated in conversation 
in accused’s presence that he thought accused had 
taken the mules he was accused of stealing.” 

To show that our contention is sustained by the over¬ 
whelming weight of authority we quote briefly from the 
following cases: 

Tucker v. Graves, (Ala., 1920) 17 Ala. App. 602, 88 
So. 40: 

In an action against a druggist for selling poison 
unlabeled in place of a harmless remedy a physician, 
testifying in behalf of plaintiff, cannot be impeached 
by evidence as to his statements concerning treat¬ 
ment, etc. 

Spurlin v. State, (Ind., 1919) 189 Ind. 273, 104 N. E. 753: 

In a prosecution for assault and battery with in¬ 
tent to kill, testimony as to whether the wife of the 
prosecuting witness had not said before the trial that 
if her sister had not been present there would have 
been no trouble as defendant and her husband were 
talking quietly until the sister interfered. Held: 
Properly excluded where the impeachment involved 
opinion of the witness. 

Denton v. Comm., (Ky., 1920) 188 Ky. 30, 221 S. W. 202: 

On a trial for murder defendant could not im¬ 
peach a witness for the Commonwealth by showing 
statements of such witness that they had the wrong 
man and Defendant did not do the killing, though 
the witness was questioned as to such statements and 
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denied making them, as the statements were mere 
expressions of opinions. 

In re Enos’ Will, (N. Y., 1921) 187 N. Y. S. 756, 196 
App. Div. 131: 

The former declarations of a lay witness, by proof 
of which he can be impeached, must not only be rele¬ 
vant to the issue, but must be a matter of fact, and 
not merely former opinions of the witness on the 
merits of the matters in controversy, inconsistent 
with some different conclusion which the facts tes¬ 
tified to by him may tend to establish. 

Henley v. State, (Tex., 1917) 81 Tex. Cr. R. 221, 189 
S. W. 197: 

It was error to permit a witness in impeachment 
of another material witness to testify that such wit¬ 
ness had told him he knew that defendant was going 
to kill deceased. 

Streight v. State, (Tex. Cr. App., 1911) 62 Tex. Cr. R. 
453, 138 S. W. 742: 

Where a witness on cross examination was asked 
if she did not state to H that it was no use to ask ac¬ 
cused about the killing of her husband because she 
had already told three or four different tales about 
it, such alleged statement being a mere matter of 
opinion, the witness having denied the same it was 
error to prove by H that she had made the statement. 

Norman v. Shipowners’ Stevedore Co., (Wash., 1910) 
59 Wash. 244, 109 Pac. 1012: 

In an action for injuries to a servant, defend¬ 
ant’s witness was on cross examination asked a ques¬ 
tion calling for a conclusion as to the cause of the 
accident, and answered without objection being made. 
On redirect examination defendant asked the wit¬ 
ness if he had not stated a different conclusion or 
opinion to defendant and C, which statement denied. 
Held: That defendant could not then call C and 
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question him as to a statement by the witness of a 
different conclusion from that expressed on the stand, 
as such statements of opinion were clearly incom¬ 
petent and did not come within the rule of showing 
contradictory statements made out of court. 

Ryerson v. The Inhabitants of Abington, (Mass., 1869) 
102 Mass. 526: 

In an action against a town to recover for per¬ 
sonal injuries alleged to have been caused by a defect 
in a highway, a witness called by the plaintiff, hav¬ 
ing testified on cross examination that he considered 
the highway safe, was asked by the plaintiff whether 
he had not stated to J. S. that he, the witness, had 
informed the defendant’s selectmen that it was un¬ 
safe, and the witness replied that he had not so stated. 

Held: That the plaintiff could not under St., 
1869, ch. 425, introduce the testimony of J. S. to show 
that a witness had so stated to him, both because 
the “circumstances of the supposed statement, suf¬ 
ficient to designate the particular occasion” had not 
been mentioned to the witness as required by stat¬ 
ute, and because the testimony sought to be contra¬ 
dicted was to mere matter of an opinion, would have 
been incompetent if objected to, and could not have 
been contradicted on cross examination from a wit¬ 
ness called by the opposite party. 

People v. Foglesong, (Mich., 1898) 116 Mich. 556, 74 
N. W. 730: 

Evidence that a witness had expressed an opinion 
that his brother and a certain woman were guilty of 
improper conduct is not admissible to impeach his 
testimony that he had never seen anything improper 
in their relations. 

Jenkins v. State, (Tex., 1903) 45 Tex. Cr. R. 173, 75 
S. W. 312: 

A witness in a criminal prosecution cannot be 
impeached as to his statements of his belief as to 
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who committed the crime though his belief may 
have been founded on statements of fact of another 
witness, as to which she is impeachable. 

We say therefore that the conclusion to be drawn 
from all these cases is that the testimony of Mrs. Cran¬ 
dall was not admissible for any purpose. In fact we con¬ 
tend that the questions asked Miss Chamberlin which 
went beyond the scope of the direct examination should 
not have been permitted. Then if they were to be al¬ 
lowed her denial ended the matter and the government 
could not contradict her. To make the testimony of Mrs. 
Crandall admissible lha government would have to con¬ 
tend that she could have been asked the questions—as to 
Miss Chamberlin's belief in the appellant’s guilt—inde¬ 
pendent of the cross examination. Surely it cannot be 
contended that the government could do that in their 
own case. We seem therefore to have the answer. 

And even if we could in some way or other disre¬ 
gard the rules of evidence and hold that the testimony 
of Mrs. Crandall was admissible for the purpose of im¬ 
peachment of Miss Chamberlin then the jury would have 
to be told that it was received for such purpose—and no 
other purpose. Therefore in this case the absence of a 
cautionary or limiting instruction presents a hurdle that 
is absolutely insurmountable. 

And before leaving this subject reference is made to 
affidavit of Martha C. Taylor (Appendix page 30). This 
is referred to due to the fact that the government in its 
brief (page 14) apparently was in error and under a mis¬ 
understanding of the facts. Therefore to show the great, 
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harm that resulted from the reception of Mrs. 
testimony it must be remembered that her testimony was 
not even true—or in any event could have been contra¬ 
dicted by Mrs. Taylor’s testimony. 
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Improper and Prejudicial Conduct by the 
District Attorney. 

In our brief we have referred to the action of the 
District Attorney (see page 33 of appellant’s brief) in 
asking the following questions: 

“On the 25th day of October, Saturday the 25th 
day of October, Saturday, before this particular occur¬ 
rence that he is being tried for here, didn’t the de¬ 
fendant say to you ‘Let’s get some w’hiskey and go to 
the Whitestone and get some of the girls and have a 
party tonight” (Record 662). 

There was no justification whatever for the question 
and it related in no manner to the subject matter of the 
direct examination. Since this is a sex case—that it was 
hurtful can admit of no dispute. 

Before reviewing some of the cases let us refer briefly 
to page 39 of the appendix where the prospective jurors 
were asked this question by the district attorney: 

“Are any of you acquainted with a man named 
Clarence D. Cunningham, who resided at one time 
in the District of Columbia? 

(A juror signified by raising his hand.) 

The Court: Just a minute. 

The Juror: That Clarence D. Cunningham would 
he be a former police officer? 

Mr. Murray: This is right. 

Mr. Fihelly: I think that is the same man. I 
could tell you more about it but Mr. Murray prob¬ 
ably knows that he was. 

Mr. Murray: I understand he was, yes. 

Mr. Fihelly: I know the man was indicted for 
sending obscene literature through the mail.” 

Appellant was never told as to the purpose of the 
interrogation as to Clarence D. Cunningham. He was 
never listed as a witness—never called as a witness and 
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not connected with appellant’s case in any manner. 
While that question perhaps would not of itself consti¬ 
tute prejudicial error—yet it had to do with a sex offense 
—and another link in the chain to throw discredit on 
the appellant in the minds of the jury. 

We now review some of the cases: 

In State v. McIntyre, 203 Iowa 451, 212 N. W. 757, 
it was held that counsel’s inflammatory statements out¬ 
side record warranted a new trial, though objections were 
few and indefinite. 

In People v. Beil, 322 Ill. 434, 153 N. E. 639, the court 
held that where State's attorney deliberately attempts to 
present improper matters to create unwarranted prejudice 
against the defendant, if proof of guilt is not clear, a 
new trial should be granted, although objections were 
sustained. 

In Craven v. State, 119 Tex. Cr. R. 606, 45 S. W. 
2d 219 (1932), a prosecution for theft of cattle, the 
State’s question of defense witness as to reputation of 
accused was held improper, warranting a new trial, where 
it was not in issue. 

In Henderson v. State, 94 Fla. 318, 113 So. 689 (1927), 
it was held that if neither rebuke nor retraction of coun¬ 
sel’s improper remark to the jury could destroy their in¬ 
fluence, a new trial may be awarded regardless of lack 
of objection or exception. 

In Commonwealth v. Trimarchi, 133 Pa. Super. 3u7, 
2 Atl. 2d 540, the court said: 

“It frequently has teen said by appellate courts 

that the District attorney is a quasi-judicial officer, 
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that in representing the commonwealth he should 
seek only equal and impartial justice and that it is 
as much his duty to see that no innocent man suffers 
as it is to see that the guilty shall not escape. He 
should present the Commonwealth’s case to the jurors 
fairly. When he exceeds this limit, and in hot zeal 
seeks to influence them by appealing to their pre¬ 
judices, he is no longer an impartial officer, but be¬ 
comes a heated partisan.” Citing Com. v. Nicely, 130 
Pa. 261, 18 Atl. 737; Com. v. Bubnis, 197 Pa. 542, 147 
Atl. 748; Com. v. Mazorella, 272 Pa. 465, 124 Atl. 163. 

Sparks v. State, 59 Ga. App. 883, 2 S. E. 2d 506 (1939), 
held that where the soliciter general stated to the jury 
his belief that the defendant was guilty to which objec¬ 
tions were immediately made and overruled and the solic¬ 
iter again stated that thought the defendant was 
guilty to which the defendant objected, and the court 
did not reprove the soliciter for remarks, refusing a new 
trial after conviction was error. 

Livingston v. State, 140 Fla. Rep. 749, 192 So. 327 
(1939), holds that, where improper remarks of a prosecut¬ 
ing attorney are so obviously prejudicial and of such a 
character that neither rebuke nor retraction will entirely 
destroy their sinister influence, a new trial should be 
awarded regardless of want of objection. 

In Pointer v. State, 24 Ala. App. 23, 128 So. 787 
(1930), the court held that a persistent course of re¬ 
marks, intimations and arguments by solicitor, calculated 
to influence the jury to defendant’s prejudice, is grounds 
for a new trial. 

The Court in Stevens v. State, 138 Tex. Cr. R. 59, 
134 S. W. 2d 246, held that a trial court having reasonable 
doubt as to whether or not argument creates undue prej- 


15 


udice in the minds of the jury should require that a new 
trial be given the party who may have been injured by 
the argument. 

Vendetti v. U. S., 45 F. 2d 543, C. C. A. (Wash., 
1940), holds that statements of government counsel 
may prove so prejudicial to the rights of the defendant 
as to necessitate a new trial not withstanding the absence 
of an objection. 

That all of the above was prejudicial we submit can 
admit of no dispute. 

In Deery v. Cray, 5 Wall. 795, the Supreme Court 
said: 

‘'We concede that it is a sound principle that no 
judgment should be reversed in a Court of Error 
when the error complained of works no injury to the 
party against whom the ruling was made. But when¬ 
ever the application of this rule is sought it must 
appear so clear as to be beyond doubt that the error 
did not and could not have prejudiced the party’s 
rights.” 

In Williams v. United States, 158 Fed. 30, the Court 
said: 

“It is a rule cf law in this jurisdiction, often 
repeated that when error is apparent in the record 
it was presumptively injurious to the party against 
whom it was committed ‘unless it appears beyond 
doubt that the error did not and could not prejudice 
the rights of the party.’ Without discussing the ques¬ 
tion suggested as to whether or not there was suf¬ 
ficient except on served to this instruction, it is suf¬ 
ficient to say that in a criminal case where plain er¬ 
ror is committed in a matter vital to the defendant, 
especially in a case like this, where the defendant 
received the severe punishment of one year and six 
months in the penitentiary in addition to the fine, 
it is the province of the Appellate Court to correct 
it.” 
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In Miller v. Territory of Oklahoma, 149 Fed. 330, 
the Court said: 

“The zeal, unrestrained by legal barriers, of some 
prosecuting attorneys, tempts them to an insistence 
upon the admission of incompetent evidence, or get¬ 
ting before the jury some extraneous fact supposed 
to be helpful in securing a verdict of guilty, where 
they have prestige enough to induce a Trial Court 
to give them latitude. When the error is exposed 
on appeal, it is met by the stenotyped argument that 
it is not apparent it in any wise influenced the minds 
of the jury. 

The reply the law makes to said suggestion is: 
that, after injecting it into the case to influence the 
jury, the prosecutor ought not to be heard to say, 
after he has secured a conviction, it was harmless. 
As the Appellate Court has not insight into the delib¬ 
erations of the jury room, the presumption is to be 
indulged in favor of the liberty of the citizen, 
whatever the prosecutor, against the protest of the 
defendant, has laid before the jury helped to make 
up the weight of the prosecution, which resulted in 
the verdict of guilty.” 

In the case of People v. Robinson, 273 N. Y. 438, the 
Court said: 

“Judges trained by years of experience to base 
decisions solely upon the competent evidence con¬ 
tained in the record are not always completely con¬ 
fident of their ability to disregard and remain unin¬ 
fluenced by information, or even impression, con¬ 
veyed to them dehors the record. The Trial Judge 
could not by admonition cause the jurors to forget 
what they had been told nor could he eradicate the 
impression that the defendant by objections was suc¬ 
cessfully excluded proof that the defendant habitually 
committed larceny. It is impossible to say that it 
did not influence the verdict.” 

and the Court said further at page 446: 

“We have said recently: ‘We must give to any 
defendant the right to be tried for the crime with 


17 


which he is charged, and upon evidence proving or 
tending to prove that crime, uninfluenced by irrele¬ 
vant facts and circumstances which tend to prejudice 
or mislead the jury. Issues must be left clear, not 
smothered or in a haze.’ ” 

and the Court continuing: 

“Without fault of the trial judge, through the 
impulsive or perverse statement of a witness, the de¬ 
fendant has been deprived of the right which we have 
said we must give to any defendant. That that oc¬ 
curred there was no room for the exercise of discre¬ 
tion by the Trial Judge. In moving for a mistrial 
under these circumstances the defendant was vindi¬ 
cating a right, not asking for a favor.” 

See also People v. Callo , 149 N. Y. 106. 

We think the matter may be well summed up in the 
words of Justice Pecora of the Supreme Court of New 
York County in the case of People v. Hines: * 

“One drop of poison taken into the system might 
kill the individual.” 

.Before passing to the last point in this case appellant 
Selitvoff* it imperative to make some observation on the 
following appearing in the brief from the government at 
page 25, at lines 17, 18 and 19: 

“Thereafter the appellant was examined at the 
jail. The result of that examination was never di¬ 
vulged to the defense or to the Court and inasmuch 
as it was suppressed on motion of the appellant be¬ 
fore trial it is not revealed here (This statement is 
made to explain why the result is not disclosed, and 
is not intended to be taken as an intimation of what 
the result was. The appellee does not feel free to di- 


•See New York Times or New York Herald Tribune. September 
13, 1938. We have never been able to understand why the learned and 
logical and scholarly opinion of Justice Pecora in the Hines case was 
never reported. It is truly a legal masterpiece. 
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vulge that result in view of the action of the court 
below in suppressing the evidence obtained as a re¬ 
sult of that examination).” 

We must protest vehemently at the inference that is 
built up around that statement. Unfortunately the rec¬ 
ord does not disclose the result of that examination but 
we must say—and we say we are justified in saying it 
since the government’s brief adds this note “necessarily, 
much of the statement must go beyond the record”—that 
the appellant at no time was afflicted with any venereal 
disease. 

And in the argument Mr. Murray denied that the ex¬ 
amination was forced upon appellant and it was urged 
that he acquiesced in it. However the record shows at 
page 131 that had appellant refused he would have been 
placed in solitary confinement or isolation. 

During the argument the question was asked as to 
whether or not the complaining witness went back to 
sleep after the alleged rape. In this connection we desire 
to point out that at page 205 of the record the complaining 
witness was asked on cross examination this: 

Q. Where was Mr. Ewing when you awakened Sun¬ 
day morning. 

A. He was—I don’t know where he was when I 
awakened. 

The Attorneys for the Appellant Failed to Do Their Duty. 

In the brief for the appellant it was stated or rather 
the impression prevailed that counsel for the appellant at 
his criminal trial were incompetent. It is to be regretted 
that the appellant urged this contention with a poor 
choice of words. It must be conceded that both Mr. Mc¬ 
Cormick and Mr. Smith are lawyers of standing and re- 
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pute—and with reference to Mr. Smith he had an expe¬ 
rience in the criminal field extending over a quarter cen¬ 
tury of years. What was intended to be conveyed is the 
proposition—entirely supported by the record that the 
lawyers failed to do their duty. 

We now cite for the Court the cases which bear on 
this point: 

State v. Jones, 12 Mo. App. 93 (1882): 

Conviction of murder in the first degree. 

Defendant filed an affidavit charging that his trial 
attorney kept him off the stand by telling him that being 
charged with murder he could not swear in his own 
defense. 

Held: Gross negligence, ignorance, incompetence and 
imbecility of the attorney of one accused of murder, by 
reason of which the prisoner was deprived of essential 
rights and advantages guaranteed to him by law, neces¬ 
sary to a proper defense, and inseparable from a fair trial, 
is sufficient ground for setting aside a conviction and 
granting a new trial. 

In reversing the court cited Sharp v. Mayor } 31 Barb. 
578 (N. Y.), in which a judgment of $40,000 was ob¬ 
tained against the city of New York but which was set 
aside by the New York Supreme Court because of negli¬ 
gence of the Corporation Counsel with the following com¬ 
ment: “Courts of law are not to be used in effecting 
through the forms of law, the ruin of the party who has 
employed negligent or unworthy attorney” and stated 
further: 

“If such considerations can prevail where only 

money or property is concerned how much weightier 
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should they be in every rightly constituted mind 
when a human life is in the balance.” 

******* 

“The wisdom and humanity of the present age 
demand that the maxim ‘every man is presumed to 
know the law’ shall be reversed both in theory and 
practice when applied to legal methods of conducting 
a defense against a felony.” 

Reversed. 

Roper v. Territory, (N. M. S. Ct., 1893) 7 N. M. 255, 33 
Pac. 1014: 

Where in a murder trial a defendant is entitled to 
a continuance or a change of venue on account of local 
prejudice and his counsel refrains from moving for either 
through fear of mob violence to his client, defendant has 
not had such trial as guaranteed him by the United States 
Constitution, Article VI, assuring him a right to a speedy 
and public trial by an impartial jury and to have the as¬ 
sistance of counsel for his defense. 

In reversing this case the court said: 

“The provision of our Constitution either means 
something, guarantees a substantial right or it means 
nothing; and as construed again and again by our 
highest courts, it confers upon a citizen, be it the 
most innocent person or the most hardened criminal, 
absolute rights which he cannot be deprived of by 
statute or decision. One privilege is as absolutely 
conferred as another * * * Is it not evident that, in¬ 
stead of a free counsel, such as the Constitution con¬ 
templated, there was here one skilled in the law, but 
afraid to use his skill; defending the accused not as 
a lawyer with the weapons of the law; in name a 
counsel, in reality, not the substance but the shadow.” 

People v. Schulman, (S. Ct. of Ill., 1921) 299 Ill. 125, 
132 N. E. 530, 24 A. L. R. 1022: 
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“In a prosecution for taking indecent liberties 
with a 12 year old girl, where the evidence was in¬ 
conclusive and defendant, by reason of his counsel’s 
apparent lack of familiarity with the rules of evi¬ 
dence to make competent by way of impeachment, 
testimony as to statements made out of court by 
prosecutrix and her parents at variance with their 
testimony, was deprived of the benefit thereof, a 
judgment of guilty will be reversed, though the fact 
one charged with crime was poorly defended will 
not justify a reversal, where the judgment is rea¬ 
sonably supported by the testimony. * * * 

The character of the case and the evidence of¬ 
fered by the people were such that the defendant 
should have been given right the law afforded him 
in establishing his defense. * * * 

At all events, the defendant charged with such 
a crime is usually at some disadvantage in making 
his defense, and is entitled to present all competent 
and relevant evidence allowed by law to disprove the 
charge.” 

State v. Gleeman et al., (S. Ct. Minn., 1927) 170 Minn. 
197, 212 N. W. 203, 207: 

“We are not disposed to deny that the conduct of 
one’s own counsel may be so fraudulent or treach¬ 
erous that a new trial should be granted because of it. 
A defendant is entitled to a fair trial. When his 
counsel has been so incompetent or ignorant as to 
prevent his getting it, though without fraud or treach¬ 
ery, a new trial may be had in an exceptional case.” 

Castro v. State, 196 Ind. 385, 147 N. E. 321: 

“And mere perfunctory action by an attorney 
assuming to represent one accused of crime which 
falls short of presenting the evidence favorably to 
him and invoking the rules of law intended to pre¬ 
vent conviction for an offense of which the accused 
is innocent, or the imposition of a penalty more se¬ 
vere than is deserved, should not be tolerated.” 

The judgment in the Castro Case was affirmed, but 
this court therein also said: 
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“But he (appellant) does not suggest that there 
was any fact known to him or which he could 
prove by other witnesses that was not fully presented 
at his trial, or that there were any of her witnesses 
in his behalf whom his attorney might or should have 
called to testify, or whose testimony could be ob¬ 
tained if a new trial were granted.” 

People v. Mandell, (Colo., 1924) 76 Colo. 296, 231 Pac. 202: 

“Inefficient presentation of the defense in a 
criminal case, even if occasioned by disagreement 
of counsel, is a recognized ground for a new trial, 
if the appropriate facts exist. This might have been 
included in defendant’s motion for a new trial, which 
was overruled. Citing Cornwell v. State, 106 Ohio 
St. 626, 140 N. E. 363; 16 C. J., p. 1145, Sec. 2642.” 

People v. Gardiner, (Ill. S. Ct., 1922) 303 Ill. 204, 135 
N. E. 422: 

Manslaughter. 

Held that poor defense alone was not ground for re¬ 
versal but stated in reversing the case for prejudicial re¬ 
marks and cross-examination of district attorney, the 
Court said: 

“Most of this irrelevant evidence and improper 
argument is in the record without objection. Coun¬ 
sel, who tried the case in the criminal court, is not 
the same counsel appearing here, and he seems not to 
have been familiar with the rules of evidence or with 
the practice in a criminal case. 

“The fact that a person charged with a crime is 
poorly defended will not justify a reversal of 
the judgment, where it is reasonably supported by 
the evidence, but where the evidence is close, as it 
is in this case, and it is clear that the prosecuting 
attorney has taken advantage of the accused because 
he was poorly represented, and the trial court has per¬ 
mitted such advantage to be taken, then we will con¬ 
sider the errors, notwithstanding the failure to prop¬ 
erly preserve the questions for review, although 
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there may be enough evidence in a record, in addi¬ 
tion to incompetent testimony, to justify a convic¬ 
tion, a defendant has a right to a trial by jury and 
not by this court. He has a right to be tried in ac¬ 
cordance with the law of the land, and a convic¬ 
tion secured in total disregard of that law cannot 
be sustained. Respect for the law and its proper 
administration demands that persons charged with 
crime shall not be convicted upon incompetent evi¬ 
dence unless this court can say that the admission 
of such evidence was not prejudicial.” 

Cornwell v. State, 106 Ohio St. Rep. 626, 140 N. 

E. 363. 

Defendant, accused of murder, employed counsel and 
the court appointed additional counsel to assist. In re¬ 
versing the court said: 

“The record discloses continuous and serious dis¬ 
agreements in the presence of the court and jury, 
concerning the line of defense to be adopted during 
the trial. Counsel appointed by the court complained 
that he was denied by his associate counsel a list of 
the witnesses, and information as to what they would 
testify to and that he was otherwise greatly handi¬ 
capped by his associate counsel failing to co-operate 
with him. Equally serious charges are made by the 
other counsel concerning the counsel assigned by 
the court.” 

* * * * * * * 

“It is sufficient to say that upon the whole rec¬ 
ord, especially as discussed and illustrated by coun¬ 
sel during the argument of this cause in the court, it 
is apparent that defendant did not have that fair trial 
and disclosure of all facts and circumstances sur¬ 
rounding the transaction that the constitutional guar¬ 
antees contemplate, and, without further comment, 
the majority of this court have no hesitation in hold¬ 
ing that substantial justice has not been done, ac¬ 
cording to due process of law.” 

Reversed. 
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In Sanchez v. State, 199 Ind. 235 (1927), 157 N. E. 1, 
a Mexican youth 18 years of age was charged with first 
degree murder. He relied on an attorney who tendered 
services to him. The court held that since the attorney 
was incompetent and without experience and not familiar 
with the rules of court governing admission of evidence, 
did not subpoena witnesses and made no objection to an 
interpreter who was the friend and companion of dece¬ 
dent, the defendant was not accorded a fair and impartial 
trial and the judgment was reversed. 

Of course it is most unfortunate that no objection 
was made to the reception of improper testimony and no 
exceptions were taken on the major points. However it 
has at all times been conceded that the trial judge treated 
the matter as if exceptions had been taken and objections 
made. 

In the case of Williams v. United States, 75 App. D. 

C. _, _ F. 2d _, decided on October 12, 1942, this 

Court said: 

“It is our custom, however, in cases of serious 
criminal offenses, to check carefully the record for 
error prejudicial to defendant which he did not urge.” 

And this Court said in McAfee v. United States, 70 
App. D. C. 142, 105 F. 2d 21: 

“It is settled that if plain error is committed in 
a matter vital to the defendant in a criminal case, the 
appellate court is at liberty to notice and correct it, 
even though it has not been brought to the attention 
of the trial judge or the appellate court in the usual 
manner.” Citing Wiborg v. United States, 163 U. 
S. 632, 16 S. Ct. 1127, 41 L. Ed. 289. See also United 
States v. Atkinson, 297 U. S. 157, 56 S. Ct. 391, 80 L. 
Ed. 555, and cases there cited. 
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We say therefore that the appellant did not have a 
fair trial and there is a necessity for a new one. As was 
said in People v. Mangena.ro, 218 N. Y. 9: 

“The safety and security of every citizen re¬ 
quires that if one accused cannot be fairly and law¬ 
fully convicted he should not be convicted at all.” 

and has been said by this Court in Kidwell v. United 
States, 38 App. D. C. 566: 

“In a felony of this enormity, where a conviction 
will be sustained upon the unassailed testimony of 
a single witness and that the injured party and where 
the difficulty of making a defense is unusually great, 
it is the duty of the court to carefully safeguard the 
defendant at every stage of the proceedings and se¬ 
cure to him a trial legal in all respects.” 

We say therefore that the action of the trial court in 
refusing to set aside the verdict of the jury and the action 
in denying a motion for new trial was error and the judg¬ 
ment should be reversed. 

James J. Laughlin, 

National Press Building, 
Washington, D. C., 
Counsel for Appellant. 



APPENDIX 


Subject Index 

Affidavit of Wayland English__ 27 

Affidavit of Martha C. Taylor_ 30 

Testimony of Edward B. Vedder_ 32 

Excerpt from Argument on Motion for New Trial 
(R. 1695)_ 39 

Affidavit of Defendant, Orman W. Ewing (R. 141)_ 39 

Affidavit of Charles Henry Smith (R. 124)_40 

Affidavit of Charles Henry Smith (R. 125)_ 40 

Cross Examination of Dr. Myer Stolar (R. 920)_ 41 

Testimony of Minerva Scott (R. 2826)_ 41 

Direct Examination, Cross Examination and Re- 
Direct Examination of Lowell H. Ewing_42-45 









27 


APPENDIX. 

[R. 72] District Court of the United States for the District of 
Columbia. United States vs. Orman W. Ewing, De¬ 
fendant. Criminal No. 68745. 

Affidavit of Wayland English in Support of Motion 

for New Trial. 

State of Maryland, Prince George County ss: 

Wayland English, being first on duly sworn, deposes 
and says that he is a patient at Glendale Sanatorium, 
State of Maryland, and that prior to his being hospitalized 
he resided at number 1101 Sixteenth Street, N. W., in 
the District of Columbia, in the house known as the White- 
stone Apartments. He not only lived at the house but also 
performed light duties about the apartment, such as op¬ 
erating the telephone switchboard, and assisting in assist¬ 
ing in minor supervisory duties about the place. He lived 
there all during the month of October, 1941 particularly, 
and for some time prior thereto and up until it became 
necessary to enter this hospital. He is acquainted with 
the defendant in the above-captioned case and with Betty 
Ruth Crandall, the complaining witness, Miss Hester 
Chamberlin, Robert Payne, and all other people residing 
at the Whitestone during the latter part of the month of 
October, 1941. On the night of Saturday, October 25th, 
1941, he was on duty in and about the premises and at 
the switchboard during the whole of the evening and up 
until the time he retired, about 1:15 o’clock on the morn¬ 
ing of Sunday, October 26th. His room was directly over 
the quarters occupied by Miss Chanberlin and Betty Ruth 
Crandall and was on the second floor of the building. 
Affiant is of advanced years and is a very light sleeper 
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and for many months prior to going in the hospital he 
suffered somewhat from insomnia. Usually it requires 
thirty (30) minutes or longer after settling himself in bed 
for the night before he is able to go to sleep. His slumber 
was frequently disturbed by noises coming from the pine 
room and bedroom underneath him. Such noises as the 
turning on and shutting off cf the electric refrigerator in 
the kitchenette adjoining the pine room, walking about 
in Miss Chamberlin’s quarters, voices of people talking in 
[R. 73] ordinary conversational tone, and water faucets 
running and turning on and off would disturb his sleep 
every night he occupied the room on the second floor 
over the pine room. 

Affiant remembers distinctly that he was on the 
switchboard on the night of October 25th, 1941, and re¬ 
calls that Miss Crandall and Robert Payne came into the 
building shortly before midnight. In the two weeks that 
Miss Crandall had lived at 1101 Sixteenth Street she kept 
steady company with Payne, whose room was on the 
second floor. The two of them had been out together 
that Saturday night. They were with each other almost 
every night for the previous two weeks. When they came 
in they exchanged a few pleasantries with affiant and 
then Betty Crandall excused herself and went up the 
stairs, saying she was going up to the second floor. 
Payne remained with affiant in the lobby for about fifteen 
or twenty minutes and then remarked to affiant that he 
was going up stairs to his room to join Betty. He left 
affiant and went up the stairs. About a half hour later 
both Payne and the girl returned together downstairs, 
where they remained in the lobby for a while and then 
they went out of building together. 
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As before stated, affiant retired to his room about 
1:15 A. M., undressed and went to bed. He was restless 
and had difficulty going to sleep, remaining awake for 
quite some time. Affiant is positive that had a lock been 
broken, a door crashed, people walking about, conversa¬ 
tion, or water faucets turned on or off or water running, 
in the apartment below he would have been disturbed 
and states positively to the best of his knowledge and 
belief that these things did not happen. 

Affiant saw and spoke to Betty Crandall about 10:30 
o’clock on Sunday morning, October 26th, in the lobby of 
the Whitestone and her manner was unusually bright and 
cheerful. She had her suitcase with her about noontime 
and requested affiant to tell Miss Chamberlin that she 
was going out in Virginia to stay with friends and that | 
she would see her (Miss Chamberlin) this week. 

On Monday morning, October 27th, about five o’clock, 
a police officer came to affiant’s room and took him to 
#3 police precinct. There he related his story, which was 
substantially as given above, and his statements were re¬ 
duced to writing by some policeman. He went into con- 
[R. 74] siderable detail about his sleepnessness and his 
ability to hear noises coming from Miss Chamberlin’s 
quarters and the fact that he heard no disturbance below 
on the night in question. He was asked his opinion as 
to who, if anyone, had sexual connectio with Betty on 
Saturday night and his response was that he thought 
Payne was the man and that Payne had every opportunity 
to do it, whereupon the police remarked that they couldn’t 

•1JL. A yrfk 

use him as his statements wouldn’t helpua*, and then his 
written statement was torn up. 

He made full disclosure of all of this to the defend¬ 
ant’s attorneys before trial and was called down to the 
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courthouse during the trial, but was kept in the witness 
room without being called as a witness in the case. Fur¬ 
ther, before the trial commenced, he was called to the 
office of the United States Attorney and had a conference 
with Mr. Fihelly, in which conference he gave Mr. Fihelly 
the same version he had given to the police at #3 precinct, 
and Mr. Fihelly also indicated he wouldn't use him, that 
his testimony wouldn’t help the Government. 

Wayland English. 

Subscribed and sworn to before me this ... day of 
April, 1942. 


(Seal) Notary Public. 

[R. 70] District Court of the United States for the Dis¬ 
trict of Columbia. United States vs. Orman W. Ew¬ 
ing, Defendant. Criminal No. 68745. 

Affidavit of Mrs. Martha C. Taylor in Support of Motion 

for New Trial. 

State of Utah Salt Lake County , ss: 

Mrs. Martha C. Taylor, being first on oath duly 
sworn, deposes and says that she is a resident of Salt Lake 
City, State of Utah, and is a sister of Miss Hester C. 
Chamberlin, of Washington, District of Columbia, who is 
associated in business in the city of Washington with the 
defendant in the above-captioned case, Orman W. Ewing. 
Affiant was present during the month of November, 1941, 
on the occasion of the visit that her sister Miss Hester 
Chamberlin made to Utah during which she interviewed 
Mrs. Eugene Crandall, of Provo, Utah, mother of the com¬ 
plaining witness, Betty Crandall; this is the same conver¬ 
sation that Mrs. Crandall later testified at the trial that 
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was had with Miss Chamberlin, and that she heard every 
word that was passed between Mrs. Crandall and Miss 
Chamberlin. Concerning this conversation, affiant is in¬ 
formed and believes that Mrs. Crandall testified at the 
trial in this case that Miss Chamberlin remarked to her, 
Mrs. Crandall, that she, Miss Chamberlin, knew or be¬ 
lieved Mr. Ewing to be guilty of raping her daughter, but 
that she, Miss Chamberlin, was in business with Mr. 
Ewing and was trying to do what she could to save him; 
that he was facing the electric chair and that she had to 
be on his side. Affiant had been called to Washington 
as a witness in this case and was in the witness room pre¬ 
pared to testify fully in regard to the conversation be¬ 
tween her sister and Mrs. Crandall, but for some reason 
unknown to her was not called to the stand; the defend¬ 
ant’s attorneys had been informed by her as to just what 
was said between her sister and Mrs. Crandall, and they 
knew that Mrs. Crandall’s testimony regarding the con¬ 
versation was false and had she been permitted to testify 
she would have informed the court that the conversation 
as related on the witness stand by Mrs. Crandall was not 
true and she would have given the true and exact ver¬ 
sion of said conversation, which is as follows:— Mrs. 
Crandall asked Miss Chamberlin why she had not pro¬ 
tected her daughter, whereupon Miss Chamberlin’s reply 
was that Mr. Ewing had not raped her daughter even 
[R. 71] though something may have happened; that Mr. 
Ewing was not guilty and that it was a serious 
charge and the mother should realize what the girl was 
doing. The mother said then that she had received a let¬ 
ter from Betty in which Betty told her that she was set¬ 
ting the world on fire in Washington and that she had re¬ 
plied to her daughter that there are times when even a 
little match will set a big fire. 


32 


Affiant states that at no time during the aforesaid 
interview did Miss Chamberlin express any opinion of 
Mr. Ewing’s guilt, but on the contrary the conversation 
was as related above. Mrs. Crandall was the last witness 
to testify in the case and affiant was astounded when she 
later learned that her own testimony was not to be used. 
She herself had been sitting in the witness room during 
the trial expecting to testify when defense counsel told 
her she could go in the court room, that it wouldn’t make 
any difference. Affiant definitely knew at the conclu¬ 
sion of the trial that the testimony as given by Mrs. 
Crandall relating to the conversation with Miss Chamber¬ 
lin was absolutely untrue and she remarked that it was 
a lie. 

Affiant makes this affidavit freely and unequivocally 
solely in the interest of justice in this case. 

Martha C. Taylor. 

Subscribed and sworn to before me this . day of 
April, 1942. 

(Seal) Notary Public. 

p. 1199 

[R. 2702] EDWARD B. VEDDER, called as a witness on 

behalf of the Defendant, having been first duly 

sworn, was examined and testified as follows: 

Direct Examination By Mr. Laughlin: 

Q. Doctor, give us your full name, and try to keep 
your voice up, please. A. Edward B. Vedder. 

Q. And your profession is that of a physician? A. 
That is correct. 

Q. And at the present time where are you located. 
Doctor? A. At the present time, I am professor of ex- 
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perimental medicine at the George Washington University 
Medical School. 

Q. Now, Doctor, just for the benefit of his Honor, 
will you outline, to his Honor, your professional expe¬ 
rience? A. Well, I spent 30 years in the service as a 
medical officer. I was retired in 1933 for physical dis¬ 
ability, and I went to George Washington Medical School. 

From the point of what I understand that you want 
to ask me about— 

Q. Well, just a minute. We will come to that, Doc¬ 
tor. You have had some experience in the United States 
Army? A. Yes, sir, for 30 years. 

Q. And your rank in the Army was that of what? 
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A. When I was retired it was Colonel. 

Q. Now, what I wanted to ask you is this: Doctor, 
what can you tell us with respect to the so-called com¬ 
plement fixation test? A. For what? You mean specif¬ 
ically? 

Q. To detect gonorrhea. A. Yes. A complement 
fixation test is a complicated serological procedure. In 
1913, the New York State Board of Health was using it, 
and as I was going to do the serological work in the Army 
Medical School at that time, I went up there to investi¬ 
gate it, and I was favorably impressed with it, and I intro¬ 
duced it in the Service. But as we went on with it we 
found out that it was of very little value, that it is nega¬ 
tive in practically every case of acute gonorrhea, and 
that it is only positive in occasional cases of old chronic 
gonorrhea, where there are joint lesions, or something of 
that kind. In other words, the action was of such little 
use for the diagnosis of gonorrhea that we discarded it 
entirely in the Service. 
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Q. Now, then, Doctor, at the present time, in the 
light of your professional experience, what can you say, 
give us your opinion as to the value of the complement 
fixation test in detecting the presence of gonorrhea. A. 
Well, I think it is very poor. 

Mr. Laughlin: You may examine. 

p. 1201 

Cross Examination by Murray: 

Q. How does that test attempt to discover the pres¬ 
ence or absence of the disease. Doctor? What method is 
used? A. Well, the way the test is performed, you take 
a serum of the individual whom you want to examine, 
take the blood and collect a serum, you mixed this serum 
with what is known as an antigen, made up of cultures 
of gonococcus, and you add to that what is known as com¬ 
plement, which is diluted guinea pig serum. 

Now, theoretically, in the presence of immune bodies 
in the patient’s serum, when these three things are mixed 
the complement is fixed. In other words, it is bound, so 
that when you add, subsequently, what is known as a 
hemolytic force, consisting of an amboceptor and red 
blood, it will homologize if the complement is present. 
You see, if the complement is found there will be no 
hemolysis, but if the complement is not found the hemo¬ 
lysis will take place, and that is known as the complement 
fixation test. In other words, the negative test is when 
hemolysis occurs because it can only occur with the three 
factors. 

The Court: What is hemolysis? 

The Witness: The breaking up of the cell and the 
setting free of the hemoglobin. 


35 


p. 1202 

By Mr. Murray: 

Q. What does it determine? I mean, what is the 
ultimate result? What answer would you give to some¬ 
body who wanted to know the result of that test, with¬ 
out going into detail? A. When you say the test is posi¬ 
tive it means that the individual has certain immune bod¬ 
ies in the serum which will give that reaction. 

Q. What does that mean, that he has immune bodies? 
A. Well, it would mean that he had the disease, and as 
the result of it he had gotten some immunity from it. 

Q. How would that work out? A. How do you 
mean? 

Q. That he got immunity from it. A. As a matter 
of fact, I don’t think it does work out. That is just my 
complaint. He doesn’t get any immunity from it. 

Q. In other words, when a person develops a disease 
he does not develop an immunity? A. No. 

Q. Is it not a fact that germs in the body, disease 
germs, do cause the system to react defensively so as to 
form counter germs? A. Well, that is what we mean 
by immune bodies, counteraction to these organisms. 

Q. Is it your conclusion that such counter bodies 
do not form? A. Certainly not in gonorrhea to any 
great extent because it is only rarely that one detects the 
disease by this method. 

Q. Doesn’t it happen in other diseases? A. It 
happens, particularly in syphilis it is a very valuable test. 
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That is known as the Wasserman reaction. 

Q. What other diseases does it happen in? A. I 
don’t know of any others where it is exceedingly valu- 
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able except in one or two veterinary conditions. They 
do a complement fixation for a disease known as diurine, 
which is an infection in horses. 

Q. What other diseases, if any? A. Well, Gland¬ 
ers disease of horses. 

Q. Let’s get back to the human race. A. I don’t 
know of any others that are particularly found in 
humans. 

Q. What is the purpose of innoculation against scar¬ 
let fever, for instance? A. Weil, when you are innocu- 
lating against scarlet fever you inject the scarlet fever 
toxins, and you produce an anti-toxin against that disease. 

Q. Isn’t that the very thing we are talking about? 
Isn’t that an anti-body? A. Yes, it is, but you can’t de¬ 
tect it by complement fixation. 

Q. My question had reference to whether there are 
not diseases where anti-bodies form. A. Oh, yes. I 
didn’t say that. I was talking about complement fixa¬ 
tion. That is what we are talking about. For instance, 
I know perfectly well you can innoculize against dip- 
theria, too, but that doesn’t give you the complement 
fixation bodies. Those are what are known as anti¬ 
toxins, and they do not cause complement fixation. 
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Q. Now, where was this fixation test first applied, 
Doctor? A. Well, I am not— You mean the gonorrhea. 
I am not quite sure where it was first applied, but, as I 
say, they were using it at the New York State Board of 
Health at that time, and that is where I studied it. 

Q. What were your duties at that time? A. I was 
still in the Service and I was undertaking serological work 
at the medical school, and I went up there to study that 
reaction, to see if we couldn’t use it in the Service. 
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Q. What year was that, sir? A. 1913. Well, let’s 
see. Yes, it was 1913. 

Q. What was your education prior to 1913? A. Well, 
I graduated in medicine in 1902 and I took a postgrad¬ 
uate year in bacteriology and serology, and went into the 
Service and have been doing more or less scientific work 
all the time in the Service. 

Q. Now, I understand that you say you introduced 
this test? A. Yes, introduced it in the Service. 

Q. Into the United States Army? A. Into the 
United States Army. 

Q. That was the first time it was used at all in 
the service? A. That was the first time it was used in 
the Service, yes. 

Q. Where was it first applied? A. That was in 
Washington, the Army Medical School. 

p. 3205 

Q. In what year? A. Well, it was approximately 
soon after 1913, I couldn’t give you the precise date with¬ 
out looking it up, but I went to the Army Medical School 
in 1913, and started it soon thereafter. 

Q. Did you write any tests on the subject? A. Not 
on that subject, but I have written on other subjects. 

Q. Did you write any texts on your discovery that 
the test was not as effective as first believed? A. No, I 
don’t know that I did. 

Q. Do you know whether the rest of the profession 
is aware of the ineffectiveness as now discovered of the 
test? A. Well, I think that those of them that special¬ 
ize in those subjects are quite well aware of it. 
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Q. Do I understand you to say that the test is no 
longer used at all? A. I don’t know any place where it 
is used, to any great extent certainly. 

Q. And has it been discontinued in use because of 
its failure? A. Well, I can’t say that it is never used. 
I can only say that in my opinion it is not valuable. 

Q. Do you know Dr. Oscar B. Hunter? A. Yes, very 
well. 

Q. What is his standing in the profession? A. Well, 
he has a good standing. 

Q. It is a very excellent standing, isn’t it? A. Yes, 
it is an excellent standing. 
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Q. What is his field? A. Well, he does general 
laboratory work. 

Q. Are you aware of the fact that he has used 
that test? A. Well, I am not at all sure that I am aware 
of it. I don’t know whether he uses it or not, and it 
would not effect my opinion in the slightest. 

Q. If I told you that he is using it, would you con¬ 
sider it your duty to advise him not to use it any more 
because it is worthless? A. I should certainly tell him 
so if I saw him. 

Q. You would? A. Yes. 

Q. You haven’t met him, have you? A. I know him. 

Q. You have never mentioned that to him? A. No, 
I haven’t had any conversation with Dr. Hunter at any 
time. Dr. Hunter was formerly at the Medical School; 
he left, and he is running a private laboratory. I have 
never had any occasion to talk to him about any of these 
things. 

Q. You will break it gently, if you do, I take it. 
A. Well, I wouldn’t be unfriendly about it. 
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Page 205, Motion for New Trial (R. 1695). Mr. Laughlin: 
“Further, I do want to say in justice and fairness that 
Mr. McCormick did a splendid job on the work in con¬ 
nection with these affidavits, and the handling of the 
witnesses the other day, and I want all of that credit to go 
to him. 

He did it and he did a splendid job and he handled it 
well.” 

Affidavit of defendant, Orman W. Ewing (R. 141). 
“That on March 13th McCormick talked to this defendant 
for more than an hour trying to induce him to discharge 
Laughlin. That in such conversation McCormick told 
this defendant that in order to protect the defendant’s 
family he had ‘stuck his neck out’ to obtain Raymond 
Hager’s affidavit and that he had talked to Hager three 
days to get him to sign. That Hager and Miller would 
not work with Laughlin or anybody else and if Laughlin 
asked a continuance for a week to argue the motion the 
whole scheme might break down and the opportunity to 

i 

get a new trial lost. When the defendant refused to dis¬ 
pense with the services of Mr. Laughlin, McCormick 
walked away from the cell block with the remark ‘okay, 
Orman, it’s your skin, not mine.’ 

That this defendant did not realize the significance 
of McCormick’s remarks and believed that McCormick 
was lying to get himself back in the case to collect more 
fees and therefor refused McCormick’s services. That be¬ 
cause of the statement said McCormick had made to this 
defendant at the cell block to the effect that Hager and 
Miller would not work with Laughlin, the defendant en¬ 
deavored to keep said McCormick in the case with Laugh¬ 
lin for defendant believed that since said McCormick had 
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told this defendant he could control Hager and Miller that 
they might not make a full and true disclosure to anyone 
but him, the defendant arose in open court and requested 
the said McCormick to remain in the case with the said 
Laughlin. 

Affidavit of Charles Henry Smith, Esq. (R. 124). “In 
this connection, I may say, that during my argument to 
the jury, I undertook to take the government to task for 
not introducing the lock and the bed clothes. I thought 
that was legitimate argument. I did not know that Mr. 
Fihelly and Mr. McCormick had discussed the situation. 
The interruption and subsequent explanation concurred in 
by Mr. McCormick did unquestionably weaken the effect 
of anything and everything I had to say. Naturally, I 
would not have undertaken such argument if I had known 
of the agreement.” 

Affidavit of Chas. Henry Smith, Esq. (R. 125). “With 
regard to Mr. McCormick’s failure to insert in his mo¬ 
tion for new trial, the ground dealing with the testimony 
of one Afton Crandall, wherein she undertook to quote 
Hester Chamberlin as admitting the defendant’s guilt, I 
know only that this occurred after my connection 
with the case had ended. I did at Lowell’s suggestion, 
agree to meet him at the court house the day before I 
left for Florida with the idea of talking to Mr. Ewing, 
who was at the court house that day for the purpose of 
interviewing a probation officer, and while there, I saw 
Mr. Fihelly and he showed me the Motion for a New 
Trial. I called Lowell Ewing’s attention to the fact that 
this ground, which I then thought and still think, is 
the most important of all grounds assigned not spe- 
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cifically been mentioned. I told Lowell Ewing that I 
would call Mr. McCormick on the telephone and suggest 
my ideas to him, although I was no longer connected with 
the case. I did call Mr. McCormick and made the sug¬ 
gestion and he told me that he thought the general 
and blanket ground covering ‘all other errors of record’ 
would cover it and that he had every intention of arguCing 
it. I agreed with him that that could be done. 

Cross examination of Dr. Myer Stolar by Mr. McCor¬ 
mick trial page 353 (R. 920). 

Q. Did you find anything in your examination 
which would not have been present had Miss Crandall 
voluntarily submitted to an act of intercourse instead of 
having a forcible act. of intercourse? A. There was noth¬ 
ing that in my opinion would indicate forcible penetration. 

Testimony of Minerva Scott on Motion for New Trial 
page 1321 (R. 2826). Direct examination by Mr. Laughlin. 

Q. Now in reference to that Sunday, 26th of Oc¬ 
tober, 1941, did you see Betty Crandall? A. Yes sir. 

Q. Where did you see her? A. I was sitting in the 
(page 1322) (R. 2827) lobby of 1101 16th street and she 
came in with anothe^girl in the afternoon and went up¬ 
stairs. 

Q. And can you give us any idea just what time 
that was? A. Well, it was somewhere between prob¬ 
ably one and two o’clock in the afternoon. 

Q. Did you have any conversation with her? A. 
No sir. 

Q. Did she appear to be nervous or excited? A. 
No sir she was normal. 
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Page 1323 (R. 2828) Re-direct by Laughlin. 

Q. Just one more question, Mrs. Scott. When you 
paw Betty that day, did she appear to be happy or sad, 
or did you observe her demeanor? A. She was just as 
natural as any girl would be. 

Page 1324 (R. 2829). 

Q. You didn’t observe anything out of the way? A. 
No sir. 

Direct Examination—Lowell H. Ewing—Hearing on 
Motion for New Trial. 

p. 409 Mr. Laughlin: Did you understand that 
any stipulation had been entered into in advance of the 
trial. 

A. I never heard of any stipulatio until I read the 
record and found the information as to the girl suffering 
from gonorrhea had been stipulated about. I was very 
angry at that. I thought it was a bad mistake. 

Q. What you are referring to then, is that the tes¬ 
timony of the doctor showing that there had been an ex¬ 
amination and that there was one of the slides showing 
positive as to gonorrhea? A. That is correct. We had 
been informed several times of that. An anonymous phone 
call had come into the office on three occasions from a 
man representing himself as an interne, who told us that 
the prosecutris was definitely diseased, had a vicious case 
of gonorrhea and that the government was attempting to 
suppress it. I had a doctor friend call at the Board of 
Health to find out if the girl was listed there as suffering 
from gonorrhea. He called, whoever answered the phone 
by her first name, I think it was Rose, and asked her for 
the information and she said that would be easy to get. 
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She came back to the phone some five minutes later and 
said ‘I am sorry there has been a new ruling, you will 
have to write a letter and explain why you are requesting 
the information.’ We tried a dozen different ways to 
develope it and each time we were thwarted on it. 

Q. Did you get more than one? A. Yes Sir, I 
think 3 or 4. 

Cross Examination—Lowell H. Ewing. 

p. 416 Mr. Fihelly: You know do you not that this 
matter was gone into, the government started to put put 
on medical evidence intending to show that she did not 
have the venereal disease? 

A. I didn’t know it until I read it in the record. 

Q. Do you know in that connection or did you learn 
that the Court took a 15 minute recess and asked counsel, 
including McCormick, Mr. Parsons and Chas. Henry Smith 
to discuss that matter among themselves with your father, 
the defendant, and at the end of that time this statement 
was made at the bench. 

(Reading stipulation on gonorrhea from record) 

Q. Did you know that the stipulation was made and 
read to the jury in the presence of the defendant and in 
the presence of all of the counsel, including Mr. McCor¬ 
mick, Mr. Chas Henry Smith and Mr. Parsons? A. I 
knew nothing about it until I read the record. If I had 
I would have violently opposed it. 

Re-Direct Examination—Lowell H. Ewing. 

p. 417 Mr. Laughlin: Mr. Ewing, Mr. Fiehelly has 
[R. 1911] mentioned the stipulation about the girl’s being 
pregnant. When was the first time that anything was ever 
said to you about that? 
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A. Mr. McCormick told me on the 10th day of Feb. 
that Mr. Fihelly- he had asked Mr. Fihelly why he had 
issued a supplementary list of six witnesses, all of whom 
were doctors and that Mr. Fihelly had told him that he 
had discovered to his surprise that the girl was pregnant. 
Mr. McCormick called Mr. Smith and told him he had 


discovered the girl was pregnant. Mr. McCormick was 
very upset about it. 

Q. Mr. Ewing, Mr. Fihelly read to you awhile ago 
the stipulation that was entered into and it was your an¬ 
swer that you did not know that such stipulation was 
entered into. I want to read it again to you. 

Mr. Laughlin (reading stipulation from record) 

Mr. Laughlin: Now of course, this stipulation does 
not state that she had never at any time afflicted with 
a venereal disease. In other words the stipulation— 

Mr. Fihelly: Just a minute. Are you testifying, Mr. 
Laughlin? The stipulation speaks for itself, your honor, 
and if he has a question to ask he should ask him and not 
testify. 

The Court: Wait just a minute. 

P. 419 Mr. Laughlin: Now Mr. Ewing you say you 
did not know that such a stipulation had been entered 
into until you read it in the record. Now when was that? 

A. In your office four or five days ago. 


Q. Now Mr. Ewing can you tell me whether at any 
time you were told that the girl had been'<ui««^)rophy- 


lactic treatments. A. I didn’t know about that until I 


read it in the record but I should state this, the circum¬ 
stances which made it all the more of a surprise to me. 
On Friday night preceeding the day that the case went 
to the jury my mother received another one of those 
anonymous calls from a man representing himself to be 
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an interne. He didn’t dare to disclose himself as an in¬ 
terne because he would lose his position but he did not 
wish to see an innocent man suffer but he knew posi¬ 
tively that the girl had gonorrhea and a vicious case. She 
prevailed upon him to call Mr. Smith which he did and on 
Saturday morning, sitting out in the corridor waiting 
for court to convene, Mr. Smith informed me of the call 
and that he had told this person that he would meet him 
any place and protect his identity and he was perfectly 
willing even if he wanted to wear a mask and conceal 
himself, he would do anything to protect him, that he 
would like the information but the man refused to do 
so. Mr. Smith said, ‘if we develope anything along that 
line and the case goes against us it will be new evidence.’ 
For that reason I was more shocked than ever when^fieard 
about this stipulation a few day later. 

The Court: Wasn’t the whole history of the thing 
gone into in this conference? 

Mr. Fihelly: Yes. 

The Court: Hadn’t some of those doctors at first de¬ 
veloped some information which later turned out to be 
incorrect. 

Mr. Fihelly: The first examination showed nega¬ 
tive. Most all of the examinations showed negative. 
There was one false positive and Dr. Hunter was the 
leading man in the city. He was going to testify that was 
a false positive in view of all the other evidence he later 
obtained. They had a 15 minute recess and then came 
back and said ’we are afraid of Greek bearing gifts, we 
will stipulate. 




Reference has been made at pages 3 and 4 of this memo¬ 
randum to the case of Yeager v. United States, 16 Appeals 
iDC 356. In the Yeager case it is interesting to note that 
the government urged the very point we are urging in this 
'"appeal and that is that it is never proper to get before the 
jury — on the theory of impeachment or on any other 
ground—an expression of opinion as to the guilt or inno¬ 
cence of a defendant. It has been deemed helpful to this 
Court—since the Yeager case is the only expression of this 
court on that point—to examine the old records of this 
Court. The transcript of record in the Yeager case was 
filed in this Court on December 6, 1899 and the brief for 
the government was prepared by Assistant United States 
Attorney Ashley M. Gould—later a noted judge of District 
Court (then the Supreme Court of the District of Colum¬ 
bia). The case number is 951. 

Yeager, a member of the bar, was charged with carnal 
knowledge and the complaining witness was Edith Schnebel, 
fourteen years of age at the time of the indictment Sep¬ 
tember 29, 1899 and reaching her fifteenth birthday in 
December, 1899. Her father William Schnebel was asked 
on cross examination about a conversation that he had with 
Yaeger in the latter part of March, 1899 in reference to 
the condition of the daughter. The father testified that he 
explained to Yeager that his daughter had missed her monthly 
period and that defendant advised him to see a physician 
and not to pay any attention to women in the neighbor¬ 
hood as they would know nothing about it and that he 
should take no chances but should see a physician at once. 
Mr. Schnebel was then asked on cross examination if he 
had not in the office of Frank P. Closs after the arrest of 
the defendant Yeager made this statement to Closs 'That 
he thought it strange if Yeager was guilty that he should 
have advised him in March to obtain a physician for his 
daughter”. The question was answered in the negative and 
the witness further stated that he had never had a con¬ 
versation with Closs in relation to a physician. 

After the government completed its case the defendant 
offered as a witness Frank P. Closs. He was asked by coun¬ 
sel for Yeager if William Schnebel had stated to him after 
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the arrest of the defendant in the office of Closs "that he 
thought it strange if Yeager was guilty that he should have 
advised him in March to obtain a physician for his daugh¬ 
ter”. Objection was made by the Assistant United States 
Attorney and the objection was sustained by the trial judge 
(Judge Clabaugh). 

When the case came to this Court on appeal counsel for 
Yeager had as their assignment of error: 

"In not allowing the witness Frank P. Closs to con¬ 
tradict a certain statement of the witness William 
Schnebel after foundation laid”. 

In treating this point in the brief for the appellant the 
attorneys for Yeager had a task as difficult as the task con¬ 
fronting counsel for the government in the Ewing case. 
Yeager’s attorneys not being able to find any cases to sup¬ 
port their contention recognized that the law was against 
them because under the heading of "Argument” they had 
this to say as to their second assignment of error: 

"The second assignment of error is submitted without 
argument.” 

In the brief for the government Assistant United States 
Attorney Gould realizing that he had the law on his side 
said this as to the second assignment of error: 

"The second assignment of error is submitted by coun¬ 
sel for appellant without argument. It consists in the 
refusal of the trial court to allow the contradiction of 
an answer made by William Schnebel, father of the 
prosecuting witness, in response to a question asked 
him on cross examination, as to whether he had made 
a statement to one Closs "that he thought it strange if 
Yeager was guilty, that he should have advised him in 
March to obtain a physician for his daughter”. 

and then Mr. Gould disposed of it in this forthright fashion: 
"Inasmuch as the opinion of Mr. Schnebel as to the 
conduct or action of Yeager was absolutely immaterial 
and entirely collateral to the issue in the case, it is dif¬ 
ficult to understand what argument could be advanced 
to sustain this assignment ” Underscoring ours. 

We agree with Mr. Gould. It is easy to understand 
why he was later made a judge. 

That disposes of our case. 
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IN THE 


UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA. 


APRIL TERM, 1942. 


No. 8308. 


ORMAN W. EWING, APPELLANT, 

VS. 

UNITED STATES OF AMERICA. 


BRIEF ON BEHALF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a verdict of guilty and from 
judgment rendered on such verdict. Appellant was in¬ 
dicted for the crime of rape, Title 22, Section 2801 (1940 
Code). The lower tribunal has jurisdiction by virtue of 
Title 11, Section 322 (1940 Code), giving said lower tri¬ 
bunal jurisdiction to try all crimes and misdemeanors 
committed in the District of Columbia and the jurisdic¬ 
tion of this Court is founded on Title 18, Section 26, of the 
D. C. Code (1929 Edition) giving this Court the right to 
review, affirm, reverse or modify any final order or judg¬ 
ment of the said lower tribunal. 
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STATUTE INVOLVED. 

Section 2801, Title 22, of the D. C. Code (1940 Ed.), 
provides: 

“Whoever has carnal knowledge of a female for¬ 
cibly and against her will, or carnally knows and 
abuses a female child under sixteen years of age shall 
be imprisoned for not more than thirty years. * * *” 

STATEMENT OF THE CASE. 

Appellant was indicted and convicted of the crime of 
rape. The appellant was placed on trial before a jury on 
February 16, 1942, and the verdict of guilty was re¬ 
turned on February 21, 1942. A motion for new trial was 
filed in time. A number of hearings was had on the mo¬ 
tion and considerable testimony was taken from time to 
time and after taking the motion under advisement the 
motion for new trial was overruled on June 30, 1942, and 
a sentence of from eight to twenty four years in the peni¬ 
tentiary was imposed. An appeal was filed within the 
time allowed by the rules. 

The defendant was denied bond from the moment of 
his arrest. A motion for the suppression of evidence 
and for the return of personal property was filed. It 
was the contention of the appellant evidence was un¬ 
lawfully taken from the premises located at 1101 16th 
St. N. W. in the District of Columbia (where the offense 
is alleged to have been committed). While the rulings of 
the trial judge were adverse to the appellant and while 
the appellant urges that the trial judge was in error on 
such rulings yet the evidence obtained as a result of such 
rulings was not used in his criminal case and hence it 
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cannot be contended that his rights were prejudiced be¬ 
fore the jury. However with such unlawful evidence in 
the possession of the government the appellant was se¬ 
riously wronged. At this point it must be pointed out 
that while appellant was confined in the District Jail 
awaiting trial he was compelled over his protest to sub¬ 
mit to a physical examination to determine whether he 
was inflicted with a venereal disease. It was never ex¬ 
plained on the part of the government the purpose of such 
an examination but apparently it was due to one of two 
reasons (1) That the government had information to the 
effect that the complaining witness was affected with a 
venereal disease and an attempt was made to determine 
whether such disease was communicated to the appellant 
or (2) that the appellant was apparently affected with a 
venereal disease and an effort was made to determine 
whether such disease was communicated to the complain¬ 
ing witness. This will be treated at a later stage of this 
brief. In this case the complaining witness, Betty Ruth 
Crandall, testified that at the time of the alleged assault— 
the early morning hours of October 26, 1941—she was 20 
years of age and after taking a Civil Service Commission 
examination she came to Washington from Provo, Utah, 
to work for the government (Record 182 and 183). After 
her arrival in Washington she came to the Whitestone 
Apartments, 1101 16th St. N. W., operated by the appel¬ 
lant and Miss Hester Chamberlin. The witness stated 
that she went to live with Miss Chamberlin who was a 
friend of her mother’s in Utah (Record 184). She stated 
that she was introduced to the appellant by Miss Cham¬ 
berlin. She stated that she slept in the bedroom used by 
Miss Chamberlin and she used the studio couch as a bed. 
The witness stated that in the room she slept the win- 
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dovvs were barred (Record 190). The witness testified 
that she was keeping company with a Mr. Robert Payne 
who also roomed at the Whitestone Apartments (Record 
197) and that she was out with Mr. Payne on the night of 
October 25, 1941. The witness testified that she arrived at 
the apartment at about 12:30 A. M. October 26th, 1941, in 
the company of Mr. Payne and they talked for a time and 
at about 1:00 or 1:15 A. M. she said good night to Mr. 
Payne and she went to Miss Chamberlin’s room. She 
testified that Miss Chamberlin was sitting on the cot in 
the pine room (Miss Chamberlin’s room) and Miss Cham¬ 
berlin had on her night gown. The witness stated that 
the appellant was in the pine room with Miss Chamber¬ 
lin (Record 201) and appellant was fully clothed. The 
witness testified “the defendant seemed to be normal; he 
seemed to be just as always but Miss Chamberlin looked 
awfully dopey and she uttered some words and they did 
not make sense. They sounded awfully funny” (Record 
202). The witness testified that in a short time she went 
to her bedroom (Record 204). She testified that she went 
to her room and put the chain lock on the door and got 
ready for bed and got in bed and when she retired she 
had on a housecoat and some panties as her pajamas were 
soiled and she was going to send them to the laundry 
(Record 205) and the light was left burning (Record 209). 
The witness testified that she had been in bed from 20 
to 30 minutes when “I heard a door slam and the next 
thing someone had broken my door in and I looked up 
and saw the defendant, Mr. Ewing, and he had on just 
his- underwear. I saw the defendant standing there in 
his underwear. I started to lean up on the bed and I 
said ‘Mr. Ewing what are you trying to do?’ He came 
right over to the bed and he got right in the bed. He 
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said ‘I am going to sleep with you.* He got right on top 
of me. I said ‘please let me up.’ He put his hand over 
my mouth and nose so I could not breathe. I was try¬ 
ing to fight his hand away from my mouth so I could 
breathe” (Record 206). Witness stated that at that time 
she weighed 94 pounds (Record 206). Witness testified 
“I tried to push his hand away from my mouth. He was 
right on top of me. When I got his hand away from my 
mouth I said ‘please’ and he said ‘shut up or I will kill 
you; if you are going to fight, I will kill you’ ” (Record 
206). Witness then stated “then he used some vulgar 
language indicating just what he was going to do. I 
could hardly move. I thought if I could get his hand away 
from my mouth I could plead with him. When I finally 
got it away I said ‘please Mr. Ewing I am young and in¬ 
nocent.’ He just put his hand back on my mouth and 
nose and said ‘if you are going to fight I will throw you 
down the hole.’ He and Miss Chamberlin both referred 
to the excavation as the hole.” I was afraid he would 
kill me when he said that; I was afraid he would take me 
up and throw me down this hole. I thought of the gov¬ 
ernment girl who had been murdered, Betty Street (sic).” 
The witness continued “I was struggling with him. I 
could not utter a word because every time I tried to 
say something he would clamp his hand over my mouth 
and nose so I could not scream and could hardly breathe. 
He pushed my housecoat up and took off my panties and 
then he forcibly had sexual intercourse with me. The 
process was very painful and I was crying all of the time. 
If I would make much noise he would tell me he was 
going to kill me and he would clamp his hand over my 
mouth. Then when he had completed his act he got up 
and there was a stain on the sheet, a blood stain. The 
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defendant took the sheet off the bed and took it into the 
next room” (Record 207). Witness stated that appellant 
handed her a syringe and she went to the bathroom but 
did not know how to use it. Witness said she was a 
virgin prior to the alleged assault (Record 208). Witness 
said she finally went back to bed and slept until 8:30 
or 9:00 A. M. Witness said she had made no report to 
the police until the night of October 26th and in fact 
the report was made by Robert Payne (Record 419) 
who had someone awaken her as she had gone to bed. 
At that time she authorized Payne to make the complaint 
to the police. 

Appellant testified in his own behalf that he and 
Miss Chamberlin were operating the Whitestone Apart¬ 
ments (Record 692) and he had expended considerable 
money on improvements. That the room occupied by 
Miss Chamberlin and Betty Crandall was below the street 
level. Appellant testified that he had worked late on 
the night of October 25, 1941, and as he had more work 
to do on Sunday, October 26, 1941, he decided to spend the 
night at the Whitestone (Record 704). Witness testified 
that on the night of October 25th, he had seen Betty 
Crandall and Payne sitting on the stair steps (Record 
705). He testified that he and Miss Chamberlin were 
in the pine room when Betty Crandall entered. Wit¬ 
ness said he and Miss Chamberlin had some drinks and 
that Betty Crandall took a drink (Record 706). Wit¬ 
ness said he left the room about ten minutes to two and 
left Miss Chamberlin and Betty Crandall in the pine 
room. Witness said he was not drunk (Record 707). 
Witness said Miss Chamberlin was not intoxicated (Rec¬ 
ord 707). Witness said that he went to the front room 
and took off his shoes and went to bed and left his work- 
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ing clothes on as he had only a few hours to sleep since 
he had to get up early on Sunday morning (Record 709). 

Since it is urged that the necessary elements of rape 
were not present in this case it must be kept in mind 
that Miss Crandall did not scream (Record 268) and that 
she did not attempt to scratch him in the face or to hit 
him (Record 269) and that there were no marks or bruises 
on her body (Record 269). And in this connection the Rec¬ 
ord at page 270 shows this with Betty Crandall testify¬ 
ing: “Well, when I was walking from church with Bob 
I told him I had moved and he said, ‘Betty’, he says, ‘did 
Mr. Ewing bother you last night’ and I said, ‘yes, Bob, he 
did,’ and he says, ‘well, did he hurt you’ and I said ‘yes,’ 
and he says, ‘well what did he do,’ and I says, ‘well, Bob 
he broke into my room and he attacked me.’ ” 

In this case the government asked for the death pen¬ 
alty both in the opening and closing arguments. While 
the death penalty was not imposed this is emphasized to 
show that there was a duty on the part of the court to 
exercise every possible safeguard over the rights of appel¬ 
lant at his criminal trial. 

STATEMENT OF POINTS. 

Appellant intends to rely on the following points: 

The government committed fatal error in going be¬ 
yond the scope of the direct examination and in contra¬ 
dicting a witness on a collateral matter and in permitting 
such witness to express an opinion of the guilt of appel¬ 
lant. 

The district attorney committed fatal error in inter¬ 
rogating witness in an improper manner. 
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The trial judge did not protect appellant’s constitu¬ 
tional rights. The necessary elements of rape were not 
made out and the verdict was contrary to the evidence. 

The appellant did not have adequate representation 
of counsel. 


SUMMARY OF ARGUMENT. 

The Court erred in permitting the government to go 
beyond the scope of the direct examination. 

The Court erred in permitting the government to 
contradict the witness on a collateral matter. 

The Court erred in permitting the district attorney 
to question the appellant’s witness about “wild parties.” 

The Court erred in failing to direct a verdict for 
defendant when the elements of the crime of rape were 
not made out. 

The Court erred in permitting counsel for defendant 
at his criminal trial to stipulate away the constitutional 
rights of appellant and should not have permitted such 
stipulations to be entered into. 
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ARGUMENT. 

This case presents many serious and substantial ques¬ 
tions of law but it is believed that the most flagrant 
and outstanding is the action of the district attorney in 
going beyond the scope of the direct examination and 
then contradicting such witness on a collateral matter. 

Miss Chamberlin testified as a witness for appellant. 

On her direct examination she was asked nothing about a 
visit to Utah. On cross examination the district attor¬ 
ney asked her this (Record 646): 

“Q. Now in that conversation, did Mrs. Crandall ask 
you if you thought Ewing was guilty and didn’t you 
say Yes? 

A. No, she didn’t. 

Q. In that conversation didn’t you say to her that 
Ewing was facing the electric chair and that you would 
have to be on his side? 

A. No. I told her he was facing the electric chair. 

I told her I would have to tell my story as I knew 
it irrespective of who it affected.” 

It is submitted that in this questioning that the govern¬ 
ment went beyond the scope of the direct examination 
and that this was error. In any event since Miss Cham¬ 
berlin denied that she had made such statements the gov¬ 
ernment was bound by her answers and could not con¬ 
tradict such answers. However, the government was 
permitted to contradict such testimony. We find at page ■ / 

792 of the record that the mother of Betty Crandall^and" 
the following took place: 

“Q. Mrs. Crandall, will you keep your voice up, 
please, and state your full name for the record? 
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A. Afton B. Crandall. 

Q. You are the mother of Betty Ruth Crandall? 

A. Yes. 

Q. State whether or not in November of last year 
Hester C. Chamberlin who had been a witness in 
this case visited you in Provo, Utah. 

A. Yes, she did. 

' 0 

Q. On that occasion did you look at Miss Chamberlin 
and point and say this: ‘Do you believe that Mr. 
Ewing is guilty of raping my daughter’ and did she 
say, ‘I do believe it’? 

A. Yes, she did. 

Q. Did she further say on that occasion, ‘He is fac¬ 
ing the electric chair and I have got to be on his side’? 
A. Yes. 

Q. Didn’t you further say, ‘Think of what I have 
gone through’? 

A. Yes.” 

In this case the government was permitted to contradict 
the witness on a collateral matter. It was also permitted 
to get in evidence the opinion of a witness and was done 
through leading questions. 

If such a procedure is permitted to stand then any 
person in the United States could be convicted by a clever 
artifice and design on the part of the prosecuting officials 
by using the tactics pursued in this case. Any accused 
could be convicted by asking any defense witness “did 
you not tell so and so that the defendant was guilty” and 
then by putting on any disreputable witness and have 
such witness state “yes so and so told me that the defendant 
was guilty.” It can be seen that such a practice would 
make a mockery of the constitutional guaranty of a fair 
and impartial trial. It can be readily seen how harmful 
and prejudicial the evidence was in this case when it will 
be realized that Mrs. Chamberlin was in close business 
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relationship with appellant (in that they were joint own¬ 
ers of 1 "LO0- —16th St. N. W.) where the alleged rape is sup¬ 
posed to have occurred. It must also be realized that it 
must have been a powerful factor in the jury’s verdict 
since Miss Chamberlin had testified that she occupied 
the room adjoining the room occupied by Betty Crandall 
(where the alleged rape occurred) and therefore if the 
jury was of the belief that Miss Chamberlin believed ap¬ 
pellant to be guilty they might well have inferred that 
she had personal knowledge of the matter. They might 
well have inferred that if she believed him guilty then she 
must have seen appellant enter the room occupied by 
Betty Crandall and looked through the keyhole and saw 
appellant in the act of immorality. 

The trial judge in denying motion of appellant for 
new trial endeavored to explain away the damaging na¬ 
ture of such testimony by stating that such testimony was 
admissible on the matter of bias and prejudice of the 
witness. That limitation by Wigmore has no application. 
See Martin v. United States decided by this Court on May 
4, 1942. 

The trial judge did not and could not explain away 
the necessity of a cautionary explanatory instruction (if 
such evidence was admitted for a limited purpose as he 
indicated) in order that the jury might be told that such 
evidence, if admitted must be considered for that purpose 
and for no other purpose. No such cautionary instruction 
was given in this case. Therefore we had at the trial 
the admission of highly improper and highly prejudicial 
evidence with no restriction whatsoever and therefore the 
jury was permitted to consider it for all purposes. There 
can be no serious debate on this point. 
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The trial judge did not and could not explain away 
the matter of opinion testimony. It certainly is taxing 
to maintain that such a proposition is not substantial. 

We find in 22 C. J. 597 the following: 

‘'As to the opinion evidence rule is intended to 
provide against the mischief of invasion of the prov¬ 
ince of the jury, a court should as far as possible 
exclude the inference, conclusion or judgment of a 
witness as to the ultimate fact in issue even though 
the circumstances presented are such as might war¬ 
rant a relaxation of the rule excluding opinion evi¬ 
dence but for the circumstances.” 

We find in 22 C. J., Sec. 596, this: 

“The danger involved in receiving the opinion of 
a witness is that the jury may substitute such opin¬ 
ion for their own * * *” 

We find in 22 C. J. 592 the following: 

“The decisions under the rule excluding opinion 
evidence are so very numerous that it is impossible 
to exhaust them.” 

and it is well stated in Graham v. Pennsylvania Company, 
139 Pa. 149, 21 Atl. 151: 

“The cases * * * may be said not only to have 
become legion but legion against legion.” 

We find the following in Greenleaf on Evidence, Sec¬ 
tion 461f: 

“A limitation here obtains which is practically 
identical with that enforced in the preceding section, 
viz., that the proof of inconsistent (or self contra¬ 
dictory) statements cannot be made through other 
witnesses upon matters ‘collateral’ to the issue. The 
reasons of convenience requiring this rule are the 
same as those explained in the preceding section. 
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The term ‘collateral’ is here of little service in test¬ 
ing a given offer of evidence; and a more careful and 
useful definition of it (as already explained in the 
preceding section) is: Could the fact as to ufhich the 
inconsistency is predicated have been shown in evi¬ 
dence by other witnesses independently of the in¬ 
consistency” (Italics ours). Citing Attorney General 
v. Hitchcock, 1 Exch. 99. 

Therefore it will be seen that the collateral rule applies 
to collateral statements in the same manner as to collat¬ 
eral offenses and comes back to the proposition as to 
whether the matters would be admissible as a part of the 
government’s case. This therefore explodes the conten¬ 
tion that a proper predicate was laid. 

Now let us review some of the reported cases on the 
precise point with which we are here dealing. 

In George v. State, 16 Nebr. 318 (1884), the Court 
said: 

“On the trial the prisoner was sworn as a witness 
on his own behalf. Upon his cross examination the 
district attorney put the following question to him: 
Did you approach this girl and another girl by the 
name of Mamy and a gentleman with them, these 
sitting at a table down in the Tivoli garden last Au¬ 
gust and say to Mamy in the hearing of this girl re¬ 
ferred to: ‘This feller has got money, come and get 
into the hack and I will drive you out and we will have 
a chance to get it, or fix him or anything of that sort’? 

The witness answered: No, sir. 

After the defense rested the district attorney on 
the part of the state recalled Frankie Driscoll, a wit¬ 
ness who had been previously sworn and examined 
on the part of the state, she being the person referred 
to in the foregoing question as ‘this girl,’ and put the 
following question: 

Q. Did you recollect one night last August of seeing 
Lon Georgetown at the Tivoli Garden? 
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This was objected to as immaterial and improper 
rebutting testimony and leading. Overruled and de¬ 
fendant excepts. 

A. Yes, sir. 

Q. Who were you with? 

A. I was alone. 

Q. Who did you see there with Lon George, or did 
Lon George speak to you? 

A. No, sir. 

Q. Who were you sitting with when he came up? 

Objected to as improper. Overruled. Defendant 
excepts. 

A. He was not talking to me, but a girl sitting on 
the same bench that I was on one side, and a gentle¬ 
man was sitting on the other side of the table. 

Q. What is her name? 

A. Mamy. 

Q. What did Lon say to Mamy in your presence? 
A. He said this man has got money and if you will 
get a hack and go out to the roadhouse we will fix 
him all right. 

It will be borne in mind that the alleged robbery 
for which accused was being tried occurred on the 
19th day of November and this meeting of which wit¬ 
ness was interrogated was claimed to have occurred 
in the month of August preceding. Anything about 
the latter circumstance was therefore a collateral mat¬ 
ter in the trial. It cannot be claimed that the district 
attorney could have been permitted to ask of a wit¬ 
ness on the part of the state on his direct examina¬ 
tion the question that he was permitted to ask the 
accused on cross examination. It would have been 
open to almost every objection which lies to any ques¬ 
tion in any case. And this is the test: If the question 
put to a witness on the part of the state on his direct 
examination would have been objectionable as being 
no part of the state’s case then it is collateral and 
the party asking it is bound by the answer and will 
not be permitted to call another witness to contradict 
him. See Wharton’s Law of Evidence, Volume 1, 
Section 559, and 40 cases cited, constituting the whole 
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current of authorities from 7 East to 1 Texas Court of 
Appeals and I don’t think that a single case can be 
found holding to the contrary. And this testimony was 
highly prejudicial to the plaintiff in error in fact. But 
I do not enlarge upon that as I desire to put this de¬ 
cision and opinion squarely on the law as I think it has 
been universally understood and settled for ages * * * 
Reversed.” 

All of the above is the language of the court and not 
mine—J. J. L. 

In Langhorne v. Commonwealth, 76 Va. 1012 (1882), 
the Court said: 

“No question respecting any fact irrelevant to the 
issue can be put to a witness on cross examination for 
the mere purpose of impeaching his credit by contra¬ 
dicting him and if any such question be inadvertently 
put and answered the answer of the witness will be 
conclusive, 2 Taylor, Evidence, Section 1435. The 
same doctrine is enunciated by Greenleaf. He says ‘In 
general the rule is that upon examination to try the 
credit of the witness only general questions can be 
put and he cannot be asked as to any collateral in¬ 
dependent fact merely with a view to contradicting 
him by calling another witness and (he says) only 
general questions can be put.’ Greenleaf, Evidence, 
Section 455.” 

In Askew v. People, 23 Colo. 453 (1897), the Court said: 

“The third and last proposition relied upon by 
counsel to reverse the judgment is the alleged error 
in permitting the witness Gilbertson, in rebuttal, to 
give certain testimony as to a conversation with Fred 
Busby, one of the defendants, who was called by 
plaintiff in error as a witness in his behalf. In 
order that this ruling of the court may be 
understood it is necessary to state briefly the char¬ 
acter of the evidence given by Busby. He testified 
that he assisted in killing cattle which were the sub¬ 
ject of the charge; he cut the brands out of them at 
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Askew’s direction; he was arrested with the beef 
in his wagon while on his way to Denver with Askew’s 
team and at his direction. He testified that the 
only reason he had for taking the beef to town at 
night was on account of the wind which was very 
bad during the day. He said he agreed with Askew 
to kill Askew’s cattle, cut the brands out, save them 
‘so that in case of arrest we could put the brands back 
in the hides and there would be no case against him 
(Askew).’ ‘I was to take charge of the brands so 
cut out.’ His testimony in chief goes to show that 
both he and Askew were entirely innocent of any 
criminal intent in the whole transaction. The witness, 
on cross examination, said that he knew the witness 
Gilbertson; that he had entertained him at his house 
shortly before his (Askew’s) arrest. ‘I had heard that 
he had a guard at Cannon City. I asked him a number , 
of questions with reference to the penitentiary.’ 

Thereupon he was asked by counsel for the state: 

Q. Did you not say to him (Gilbertson) that you 
felt interested in that matter because you were liable 
to go there yourself? 

A. No, sir. 

Q. Did he ask you the next day how you were mak¬ 
ing money and did you not say you were making 
money? 

A. No, sir. 

Q. Didn’t you say you were butchering? 

A. I did not. 

Q. Didn’t you say you were liable to get into trouble 
on this account and that you were butchering and 
didn’t he ask you how you were butchering when 
you had no cattle and didn’t you say you bought two 
or three head once in a while for a blind and then 
‘rustled’ the cattle? 

A. No, sir. I did not. 

Gilbertson in rebuttal was introduced and al¬ 
lowed to contradict these statements against the ob¬ 
jection of defendant. In addition to this, the witness 
was allowed over objection to testify that the exact 
language used by the witness Busby at the time 
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and place designated was ‘we are liable to get into 
trouble ourselves.’ This statement had reference to 
the defendant and Busby getting into the penitentiary 
for stealing cattle. If Busby had been on trial this 
evidence might have been competent as against him 
but it was not admissible against Askew. The evidence 
does not fall within the rule allowing a witness to be 
impeached by proof that he has made statements 
out of court contrary to his testimony at the trial, 
as this rule is applicable only to matters relevant to the 
issue. It is well settled that upon irrelevant matters 
a witness cannot be contradicted. The admission of 
this evidence is sought to be maintained upon the 
ground that it goes to the malice or corruption of the 
witness Busby but the malice and corruption which 
may be shown is malice against the party, or cor¬ 
ruption with reference to the attendance of the wit¬ 
ness at the trial or to the evidence, neither of which 
is shown in this instance. Wharton’s Law of Evi¬ 
dence, Section 547; 1 Greenleaf on Evidence, Sec¬ 
tion 462; Wharton’s Criminal Evidence, Section 484. 
Wharton in the section last cited stated the general 
rule as follows: 

‘The test as to whether a fact inquired of in 
cross examination is collateral is this: Would 
the cross examining party be entitled to prove it 
as a part of his case, tending to establish his 
plea?’ 

Clearly the answer to this question must be in the 
negative in this case. If the witness Busby had in 
fact used the language attributed to him, the state 
could not introduce such statements against the de¬ 
fendant Askew. Reversed.” 

In Sanders v. City and Suburban Rwy. Co., 41 S. W. 

1031 (1897), the Court said: 

“This was an action for damages sustained in a 
crossing accident. 

Plaintiff’s witness was asked over objection 
whether she did not state following the accident in con¬ 
versation with one Hodges and one Dunnevant that 
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the accident was due to her father’s fault. The wit¬ 
ness denied this and it was then sought to contradict 
her by introducing Hodges who quoted her as say¬ 
ing in part, ‘It was father’s fault.’ 

That part of the answer of Hodges attributed 
to plaintiff’s daughter, ‘It was father’s fault,’ was in¬ 
competent for any purpose and should have been ex¬ 
cluded altogether. If she made the statement it was 
at most the expression of an opinion and that too 
about a matter concerning which her opinion is not 
competent evidence. It would not have been per¬ 
missible for her at the trial to give the jury the opinion 
she then had about the culpability or non culpability of 
her father; no more was it competent to show by her or 
by others an opinion, if any, she may have expressed 
at the time of the collision. The legal quality of his 
conduct was for the decision of the jury alone, and 
that decision was to be made from the facts disclosed 
and not from the opinion of witnesses. What the 
daughter was alleged to have said concerning the 
blameworthiness of her father could only be the ex¬ 
pression of an opinion on her part about the matter 
at large and not a statement of fact—a conclusion 
which no witness but the jury alone was authorized 
to draw and state. Therefore the statement on this 
point attributed to her by Hodges was inadmissible 
as original evidence for either side and being so it 
could not properly be made the subject of a contradic¬ 
tion or impeachment. And whether or not she had 
in fact made such a statement, expressed such an 
opinion or conclusion was a question collateral to the 
issue. Consequently her denial was conclusive and 
binding on the defendant. 1 Greenleaf on Evidence, 
Sections 449-462; Wharton, Evidence, 351; Wharton, 
Criminal Evidence (9th Ed.), Section 484; Am. and 
Eng. Enc. Law, 793-796; Hildebum v. Curran , 65 
Pa. 63; Rainey v. State, 20 Tex. App. 473; Lane 
v. Bryant, 9 Gray 247; Drake v. State, (Tex. App.) 15 
S. W. 725; Holmes v. Anderson, 18 Barb. 420. 

The jury was empanelled to decide who was ac¬ 
tually responsible for the collision and not to ascer¬ 
tain whether or not plaintiff’s daughter had laid the 
responsibility at his door. What opinion she may 
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have expressed on that subject was entirely aside from 
the issue and shed no light on it. 

In Lane v. Bryant, 9 Gray 247, the action was to 
recover damages sustained by plaintiff in a collision 
between his carriage and defendant. The defendant’s 
servant was in charge of his carriage at the time of 
the accident and was examined as a witness. On cross 
examination the plaintiff asked him if he did not say, 
immediately following the accident and while the 
plaintiff was being extricated, that the plain¬ 
tiff was not to blame. He answered that he did 
not and thereupon the plaintiff was allowed against 
defendant’s objections to introduce another witness 
and contradict the denial of the servant. The court 
held that the alleged declaration of the defendant’s 
servant was not competent for any purpose, neither 
as a part of the res gestae, nor as a foundation for a 
contradiction and on the latter point the court said, 
‘His answer to this question could not be contra¬ 
dicted by plaintiff. It was irrelevant and immaterial 
to the issue. The opinion of a witness on the subject 
was incompetent. The real question was who was 
actually to blame? And that was to be determined 
by the jury by the facts in the proof. 

In Drake v. State, it was decided on appeal that 
the declaration attributed to the son was inad¬ 
missible as evidence against the father because a mat¬ 
ter of opinion and not of fact and that the question 
propounded to the son was not competent to lay the 
foundation for his impeachment because collateral to 
the issue. 

A large enunciation of subjects upon which non 
expert witnesses may be permitted to given an opin¬ 
ion is found in the case of Hardy v. Merrill , 56 N. H. 
227. There the court says: 

‘But without reference to any recognized rule 
or principle all concede the admissibility of the 
opinion of non professional men upon a great 
variety of things in scientific questions arising 
every day and in every judicial inquiry. These 
are questions of identity, handwriting, quantity, 
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quality, value, weight, measure, time, distance, 
velocity, form, size, age, strength, heat, cold, sick¬ 
ness and health; questions also concerning various 
mental and moral aspects of humanity such as 
disposition of temper, anger, fear, excitement, 
intoxication, veracity, general character and par¬ 
ticular phases of character and other conditions 
and things both moral and physical too numerous 
to mention.’ 

This case is cited approvingly and partly quoted in 
2 Jones, Evidence, Section 368. Broad as this list 
is, it does not include and could not safely be so en¬ 
larged to include the subject of culpability or non 
culpability of a person injured in a collision with an 
electric street car.” 

In Drake v. State, 29 Tex. (Court of Appeals) 269 
the court said: 

“This was a trial for murder. 

James Drake, Jr., a witness for the defendant 
was asked on cross examination the following ques¬ 
tion: 


‘On the evening or night of August 27, 1887, 
the day Guinn was shot by your father, at or near 
the store of Charles Post on Austin Street in the 
city of Waco, Texas, and in the presence of Hugo 
Robinson, Street Bacon, Bob Fleming and Todd 
Zigler, did you not say that you knew your father 
was going to kill Guinn before you left your 
father’s house that morning?’ 

The witness denied making the statement; over the 
objection of the defendant the state was permitted to 
prove by the four witnesses named that he did make 
it and although the court plainly and emphatically 
instructed the jury that it went only to the credibility 
of Drake, Jr., and could not be considered for any 
other purpose. 

The contradicting testimony of the four witnesses 
was incompetent. It is true that this statement was 
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not incriminating evidence against the defendant and 
the jury were so instructed by the court its probable 
effect upon the minds of the jury was not only to 
discredit the testimony of Drake, Jr., whose testi¬ 
mony was very material to the defendant but also 
to prejudice the minds of the jury upon the main 
issue. It is not probable that the jury in the con¬ 
sideration of the main issue did or could divert its 
mind from the statement proved by four witnesses 
to have been made by Drake, Jr. If the jury be¬ 
lieved he made such a statement would it be natural 
for them to obey the instruction of the court and 
restrict their consideration of it to impeachment of 
the witness? They might endeavor to do so and be¬ 
lieve they were doing so and still be involuntarily 
and unconsciously influenced thereby. These words 
apply with tremendous force in this case where no 
cautionary instructions were given. See Attorney Gen¬ 
eral v. Hitchcock; Thompson on Trials, Section 492; 
29 Am. and Eng. Enc. Law. 794, where the editors 
say: 

‘The test as to whether a matter is collateral 
within the meaning of the rule is this, “That 
the cross examining party be allowed to prove 
it in support of his case,” and they add to it 
the test of Sharswood and Pollock, “It must be 
remembered also that this test applies to the sub¬ 
ject matter of the inquiry and not to the admis¬ 
sibility of the evidence offered in proof of it.” * 

We approve this as a sound test. Apply it here and 
we think it is clear that it was error to permit the 
witness Jeems to testify to the alleged contradictory 
statement made out of court. Could the state as a 
part of its case have proved that Margaret Keely said 
to Elsie Ross, ‘I sent word to you there was a plot 
to kill your husband three weeks ago,’ by defendant 
and his brother? Clearly not. It was competent to 
prove there was a plot. It was competent to prove it 
by the acts or declarations of defendant. It was com¬ 
petent to prove that Margaret Keeley heard the de¬ 
fendant’s declaration evidencing the plot. And had 
she been asked as to these matters and denied she 
could have been impeached by showing she had else¬ 
where stated she did hear the defendant make such 
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a declaration. But to permit her to be contradicted 
by a statement that she had said to Elsie Ross that 
she had sent word that there was a plot, etc., is in 
no possible view proper. The exact test here is, what 
was the fact embodied in her unsworn statement. 
This, that she had sent Elsie word there was a plot, 
etc.—a substantive fact relative to guilt or innocence 
of defendant which the state could have proved as part 
of its case in chief? Certainly not. It is in effect 
but hearsay and should not have been allowed to be 
contradicted; whether she could make such a state¬ 
ment or not is a matter clearly irrelevant and collat¬ 
eral in the test laid down and hence she could not 
be contradicted as to it.” Reversed. 

It would seem to follow that plain and serious error 
was committed. The proposition presents many, many 
aspects and in the preparation of this brief counsel for 
appellant has endeavored to consider the government’s 
side of the matter. The government contended that the 
questioning was proper inasmuch as it was pursued due 
to the claim of the government that Miss Chamberlin 
was interested in the outcome of the trial and hence it was 
permissible to show bias and prejudice. Appellant con¬ 
tends that the questioning of Mrs. Crandall was not 
proper under any circumstances but if it could be ad¬ 
mitted it would have to be admitted for a limited purpose 
—that is to show bias and prejudice—and the jury would 
have to be told that it was admissible for that purpose 
alone. Therefore the trial judge in his memorandum opin¬ 
ion denying motion for new trial did not and could not ex¬ 
plain away the necessity for a cautionary instruction. 
On this aspect of the case that is a hurdle that is insur¬ 
mountable. Therefore the evidence went to the jury with¬ 
out restriction and without limitation and that it was 
harmful can admit of no dispute. 
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The Necessary Elements of the Crime of Rape Were Not 

Made Out and Hence the Verdict Was Contrary 
to the Evidence. 

It is submitted that the trial judge should have di¬ 
rected a verdict for the defendant. The appellant was 
charged with a most serious crime. It goes without say¬ 
ing that when a person of mature years is charged with 
rape involving a young girl or a child of tender years 
that every safeguard should be thrown around him to as¬ 
sure a fair trial. We can never forget the saying of Sir 
Mathew Hale “it must be remembered such an accusa¬ 
tion is easy to be made and hard to be proved and harder 
to be defended by the party accused though ever so 
innocent.” 

Appellant contends—although the government differs 
sharply with us on this point—that there was no cor¬ 
roboration of the complaining witness. She testified that 
she left the light burning—that she did not have on her 
pajamas but had on her pants and a housecoat—that she 
did not scream—that there were no marks or bruises on 
her body and no marks or bruises on the body of appel¬ 
lant. In addition she testified that she submitted be¬ 
cause appellant threatened to throw her in the hole. It 
will be seen that the bedroom was below the street level 
and the window was barred. Therefore the threat was 
impossible of fulfillment. She testified that after the al¬ 
leged offense she went to sleep and made no complaint 
for about 24 hours later and then her friend made the 
complaint. In addition the record shows that when she 
decided to move from the apartment she left a note for 
Miss Chamberlin reading as follows: 
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“Dear Hester: 

Virginia Booth has invited me to stay with her as 
a guest until we move into the apartment. Thanks 
for everything” (Record 261 and 262). 

The note is admitted but Miss Crandall stated she did 
not recall that the word thanks was italicized. 

This chain of circumstances would not seem to spell 
out rape where the girl in question is of ordinary intelli¬ 
gence and above the age of consent. 

The trial judge in denying motion for directed ver¬ 
dict relied on Kidwell v. United States, 38 App. D. C. 
566. In that case this Court held that while a conviction 
of the offense of having had carnal knowledge of a female 
under 16 years of age may be sustained upon the testi¬ 
mony of the prosecutrix alone, such is the case only 
when the circumstances surrounding the parties at the 
time were such as to point to the probable guilt of the 
accused or at least corroborate indirectly the testimony 
of the prosecutrix. We believe that this case is dis¬ 
tinguishable from the Kidwell case in that in that case 
the complaining witness was under 16 years of age. In 
the instant case the girl was 19 years old and intelligent 
enough to receive employment in the government service. 
We believe that under the facts and circumstances of our 
case that before such a conviction could be upheld there 
would have to be direct corroboration of the prosecutrix. 
As far as the. main phases of the Kidwell case are con¬ 
cerned the correctness of this Court’s ruling is now 
challenged on this appeal and request is made that this 
Court inquire again into the whole theory of the neces¬ 
sity of corroboration. 

In State v. Paize, 34 N. M. 108, 277 Pac. 966, the 
Court said: 
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“Cases of rape and other sexual offenses against 
women necessarily stand on a somewhat different 
footing from other criminal cases, as regards the ex¬ 
treme care which must be taken by the courts to 
protect the fundamental rights of the accused. The 
heinousness of the charge, the popular sympathy for 
the victim and the abhorrence that all normal people 
feel for the perpetrator conspire to inflame and al¬ 
most unbalance the sober judgment of the ordinarily 
reasonable and conservative people. Too often the 
jury feels that by convicting the defendant the prose¬ 
cutrix is acquitted and exonerated and unless great 
care is taken the trial is liable to become a con¬ 
test for vindication with the woman receiving the 
benefit of all doubts and the defendant bearing the 
unlawful burden of exculpating himself. It is evi¬ 
dent therefore that in a rape case we should examine 
with the greatest care the admissibility and compe¬ 
tency of this testimony.” 

In view of the above it will be seen that there is grave 
danger in convicting upon the A corroborated testimony of 
the female. We will review very briefly some of the 
cases. 

State v. Hoffman, (S. Ct. of Wis., 1938) 28 N. W. 
357, Defendant convicted of rape. Complaining witness 
alleged that defendant drove her to a lonely spot in his 
car without protest from her; that after turning out the 
lights in the car he attempted to put his hand under her 
dress whereupon she jumped out of the car and ran down 
the road; that Defendant ran after her and after catch¬ 
ing up with her said “if you run again I will choke you 
and throw you in the ditch, that is what we do with girls 
that act like you do.” This statement was denied by De¬ 
fendant. The complaining witness further testified that 
she was terribly frightened and became hysterical and 
begged and pleaded with him and asked him if he did 
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not have any mercy or decency about him; that shortly 
thereafter he said “now come back to the car, I will take 
you home.” Complaining witness further testified that 
he then dragged her back to the car where he pushed 
her down on the running board later opening the car door 
and helping her into the car; that she did not scream or 
fight or scratch him or bite or kick him or tear any of 
his clothes. She further testified that after they got back 
in the car that he lifted her dress; that she pleaded with 
him not to do so; that as he proceeded to carry out his 
purpose she begged him not to do so; that she permitted 
him to rearrange her position on the front seat of the car 
and later on called his attention to the fact that he promised 
not to hurt her, and he promised not to have sexual inter¬ 
course with her. 

In reversing this case the court said “the fear” which 
renders the utmost resistance necessary is “fear of death 
or great bodily harm,” “fear of great personal injury” or 
“serious personal injury,” “a fear that so overpowers her 
that she dares not resist,” a “fear and terror so extreme as 

•I 

to preclude resistance to repel him.” The fear therefore 
must not only be real but so great as to terrify her and 
render her practically incapable of resistance/ 7 

v 'We have painstakingly read and reread her testimony 
with the result that in our opinion it falls far short of 
proving that resistance which our law requires, unless her 
failure to resist was excused because of a fear of death 
or of great bodily harm or unless she was so terrified as 
to be unable to resist the Defendant. From the testi¬ 
mony of the complaining witness it appears that she was 
fully cognizant of everything that was going on, fully able 
to relate every detail thereof and that she was in no rea- 
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sonable sense dominated by that fear which excused the 
“utmost resistance within her power.” 

" While the evidence is well calculated to arouse keen 
indignation against the Defendant who so persistently 
pursued the complaining witness who at the time was 
a virgin, it falls far short in our opinion of proving a case 
of rape. 

Jordan v. Comm. (S. Ct. of App. of Va., 1938) in 194 
S. E. 719: Defendant, 26 years old, negro, convicted of 
rape on 18 year old negro girl. She was living in the 
home of her married sister and her husband and taking 
post graduate work in the city high school. Accused had 
been living in the home of prosecutrix’ sister while tem¬ 
porarily engaged in work to get funds to complete his 
4th and final year at college. Prosecutrix and defendant 
occupied adjoining rooms. 

Prosecutrix testified that she awoke during the night 
and found accused in bed with her; that she did not know 
how he was dressed; that he told her if she made an 
outcry he would kill her; that he stayed in bed with her 
for an hour during which time he had intercourse with 
her; that she did not make an outcry because she was 
afraid that he would do her bodily harm; that she did 
not consent to the intercourse and was in great pain dur¬ 
ing that time; that the next morning when she went 
down stairs she saw her sister and Defendant and after De¬ 
fendant had left she told her sister of the occurrence, who 
took her to a physician for an examination. 

Physician testified that he examined the girl, found 
no bruises except as incident to intercourse with a virgin 
and that such “condition could have been the same with 
a normal intercourse.” 
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In reversing the Court said: 

“the conviction rests solely upon the testimony of the 
prosecutrix, she was of sound mind and unusually 
well educated and informed for one of her race. It 
is highly significant that she failed to show that she' 
made any protest or any resistance by words or acts. 
There is no contradiction of the circumstances that 
the door was left open between her room and that of 
the accused. She made no outcry at the sudden ap¬ 
pearance of a man in her bed nor of the pain com¬ 
plained of, although members of her family were in 
close proximity. She did not rise after her visitor 
left but apparently returned to slumber and made no 
outcry at the time of the early morning visit of her 
relatives nor did she make any disclosure to her sister 
the next morning until after the accused had gotten 
his breakfast and left. The significance of the dis¬ 
closure then is weakened by the circumstances that in 
seeking medical aid she could not conceal what had 
taken place. There is no evidence of torn clothes 
nor of any physical injury incidental to the use of 
force to overcome resistance. There is nothing in her 
outward manner and appearance to inform her family 
of her experience. * * *” 

* The evidence is such as to repel the conclusion that 
the act was committed by force. It does not warrant the 
belief beyond a reasonable doubt that the accused had 
sexual iijtercourse with her against her will. 

* The act to constitute rape must have been committed 
both by force and against the will of the victim. Both 
elements are essential ingredients of the crime 

" There must be some array or show of force or an 
intention on the part of the accused to use force if it 
should become necessary to overcome the will of the 
victim. In whatever form, actual or constructive, it must 
be force sufficient to overcome resistance. 
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State v. Shultz, 43 N. M. 75, 85 Pac. 2d 591: 

" It is urged that the evidence is unsubstantial because 
the testimony of complaining witness is contradictory 
within itself regarding matters about which she could not 
be mistaken ." 

M In view of a new trial at which other testimony may 
be introduced we do not find it necessary to pass upon 
the question; but, as there is some confusion regarding 
whether corroboration of the prosecuting witness is neces¬ 
sary to a conviction as a matter of law in such cases we 

A 

have concluded to review the authorities on that question. 
We stated in State v. Taylor , 32 N. M. 163, 252 Pac. 984: 

“This court has carefully considered the sort of 
corroboration which will support in such a case a 
woman’s accusation against a man’s denial.” 

While it was stated in State v. Elleson, 19 N. M. 428, 
144 Pac. 10, that in the absence of statute a man may be 
convicted of rape on the uncorroborated testimony of a 
strumpet or he may be convicted on the uncorroborated 
testimony of a girl below 10 years of age, it appears also 
that the court took unusual pains in the review of the 
evidence in that case and was not only satisfied that a num- 
ber of errors of law had been committed but was^convinced 
of the defendant’s guilt. In State v. Armijo, 25 N. M. 
Stat. 666, 187 Pac. 553, the testimony of the prosecutrix 
was held not to be substantial evidence to support the 
conviction because there was not a single unequivocal fact 
established by a single witness shown by his examination 
to be fair and willing and able to tell the truth which 
pointed unerringly to the guilt of the defendant. This 
fact of corroboration was taken in State v. Clevenger, 27 
N. M. 466, 202 Pac. 687, and it was there considered the 
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established rule in this state. In Mares v. Territory, 10 
N. M. 770, 65 Pac. 165, it was said: 

“On a conviction of rape where there is no cor¬ 
roborating evidence nor a single corroborating circum¬ 
stance and where none of the instances testified to 
as attending the commission of the offense are with¬ 
in the domain of reasonable probability, the affirm¬ 
ance of the conviction would be to establish a dan¬ 
gerous precedence.” 

State v. Tomlison, (la. S. Ct., 1861) 11 la. 401: 

“Without undertaking to determine whether it 
was possible for the defendant to have completed the 
crime with which he is charged, taking into considera¬ 
tion the age, intellect, strength and experience of the 
prosecuting witness provided every resistance had 
been made within her power in defense of her honor 
and chastity, we refer to some suggestions that have 
been made upon this subject as not inapplicable to 
this case. A rape is defined as the carnal knowledge 
of a female by force and against her will. ‘It is an 
accusation,’ says Sir Mathew Hale, ‘easy to be made, 
hard to be proved, and harder to be defended by the 
party accused, although innocent.’ Metzger only al¬ 
lows of three cases in which the crime can be con¬ 
summated: ‘When narcotics have been administered, 
when many are engaged against the female, and when 
a strong man attacks one who has not arrived at the 
age of puberty.’ Dr. Beck adds to these, ‘resistance 
until the helpless female faints from fatigue’, and the 
dread of instant murder.” 

a Dr. Beck further states that the opinion of the medical 
faculty is very decisive against the position that a female 

a# 

of the years of maturity, of good health, and strength 
can be violated against her will. “The consummation of 
a Rape,” says Farr, “by which is meant a complete, full 
and entire coitus, which is made without any consent or 
permission of the woman, seems to be impossible unless 
some very extraordinary circumstances occur. For a wo- 
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man always possesses sufficient power by drawing back 
her limbs and by the force of her hands to prevent the 
insertion of the penis, while she can keep her resolution 
entire.” Dr. Thomas suggests that in this struggle with 
a healthy female of adult age, who is really anxious to 
preserve her chastity unblemished, the mind of the man 
must necessarily be so abstracted from the act itself, in 
overcoming the resistance offered to him and in repelling 
the attacks of the female upon him, that, independent of 
the corporeal exhaustion, the state of his mind will render 
it utterly impossible for him ever to effect that penetra¬ 
tion which constitutes the criminal intent. See 1 Beck’s 
Med. Jus. 165 note.^ 

"The prosecutrix was a married woman, 34 years old; 
and from all that appears in the record, a person of 
ordinary strength of mind and ordinary physical ability. 
Her testimony, so far as it relates to the acts of the 
defendant, stands uncorroborated. There is an entire ab¬ 
sence of evidence of the usual marks of violence in such 
cases. Not a scratch or a bruise appears to have been 
made upon the person of the witness or the defendant. 
It is true she states she was sick that day; but it appears 
she was up and about the house; that she conversed with 
the defendant out of doors and in the house for some¬ 
time previous to the acts charged against defendant, and 
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that the next day she was in her usual health. 

"We do not propose to review the evidence in detail, 
ajid point out its insufficiency to support the charge of 
rape. We cannot find from her statements that there was 
such objection interposed or such force used as to satisfy 
us that coition was against her will. No remonstrances 
were made, no resistance offered; nor is there any reason- 
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able excuse given for the want of either. Nor was there 
so much noise made as to disturb a child three years old 
sleeping in an adjoining room. It is true that the prosecu¬ 
trix remarked to the defendant “that Linney would put 
him through for that”; that “some of Linney’s folks were 
coming” (and this appears to be all that was said) but 
this does not indicate any dissent upon her part to the 
act itself.* 

*'Without assuming to say but that the evidence was 
sufficient to show that when the defendant made the 
assault he intended to commit a rape, yet we readily con¬ 
cur in the conclusion that there was such an absence of 
force by defendant and so little evidence of unwillingness 
of the prosecutrix that the verdict was unsupported by 

if 

the testimony. Reversed. 

We say that the conclusion to be drawn from all these 
cases is that there must be strong supporting evidence to 
bolster the story of the complaining witness. If the con¬ 
viction in the instant case is upheld then no man is safe. 

And in concluding it must never be forgotten that the 
appellant in this case was in October, 1941, past fifty-five 
years of age. Also the girl in question was nineteen years 
of age and according to her testimony her first act of inter¬ 
course. Can any person over fifty years of age seriously 
think that under those circumstances that the act could 
be committed if there was just slightest resistance on the 
part of the female? With a man past fifty—if the woman 
is unwilling—it just can’t be done. 

We say therefore that this case should be reversed 
on the insufficiency of the evidence. 
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The District Attorney Was Guilty of Misconduct 

We must be ever mindful of the serious duty confront¬ 
ing the United States attorney in the trial of criminal 
cases. As the Supreme Court said in Berger v. United 
States, 295 U. S. 78, 79 L. Ed. 1314: 

“Prosecutor’s duty is not only to use every legiti¬ 
mate means to bring about a just conviction but to 
refrain from improper methods calculated to produce 
a wrongful conviction.” 

And in Read v. United States, 42 F. 2d 636: 

“Prosecuting attorney has duty to assist in giving 
fair trial to defendants.” 

In the present case with a defense witness Clyde O. 
Simmons on the stand the cross examinatioh of the assist¬ 
ant United States attorney went wholly beyond the scope 
of the direct examination. This is what happened (Record 
662): 

“Q. On the 25th of October, Saturday the 25th of 
October, Saturday before this particular occurrence 
that he is being tried for here, didn’t the defendant 
say to you, ‘Let’s get some whisky and go to the 
Whitestone and get some of the girls and have a party 
tonight?’ 

A. No, sir. 

Q. He didn’t say anything like that? 

A. No, sir.” 

It will be seen how harmful such a question could be. 
Although denied the inference is there. It is just as 
harmful as saying to a witness “Were you not run out of 
Louisville, Kentucky, for molesting young girls ten years 
ago?” The witness may never have been in Louisville or 
in the great State of Kentucky in his whole lifetime but 
the inference can remain with the jury in spite of his 
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vehement denial. The question is all the more harmful 
when it is considered that appellant was on trial for a sex 
offense and the question had to do with immorality. 

It was of course apparent that the assistant 
United States Attorney had an intense dislike for 
and strong feeling against the appellant and wanted 
him convicted under all circumstances. Small wonder 
then that we find this at page 1050 of the Record (Hearing 
before the trial judge without a jury): 

“By Mr. Laughlin: Now your Honor, I want to 
say now Your Honor if I hear another remark like the 
one that has just been made by Mr. Fihelly about a 
cross examination that I am conducting I am going 
to have to do something that will cause your Honor, 
I am afraid, to hold me in contempt of court. 

The Court: I do not want to have to hold you in 
contempt of court. I do not know what the remark 
was. 

Mr. Laughlin: I heard him say, he referred to me 
as a son of a bitch. 

Mr. Fihelly: You are a mind reader. 

The Court: Just a minute gentlemen I am going 
to hold someone in contempt of court, I am afraid. 

Mr. Laughlin: That is exactly what he did. 

The Court: Mr. Fihelly did you make that re¬ 
mark? 

Mr. Fihelly: I did not make such a remark. 

The Court: I cannot believe that you would. 

Mr. Laughlin: I am positive. 

Mr. Ewing (Lowell Ewing): Your Honor I 
heard him, I saw his lips move. 

Mr. Fihelly: My lips did move. 

The Court: I think the court is called upon to 
exhibit more patience than I ought to be called upon 
to exhibit. I will ask counsel to restrain themselves 
in this matter. 

We will take a recess for five minutes.” 
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While the latter exchange could not have prejudiced 
the appellant since the verdict had already been returned 
but it is set forth to show that that assistant United 
States attorney was vicious toward the appellant and 
when there was the slightest dent in the armor of con¬ 
viction his inward feelings gave expression. 

The Appellant Did Not Have Adequate Representation 

of Counsel. 

This is a matter that is approached with con¬ 
siderable hesitation. And in trying to convince this Court 
that there is merit in this point—in the light of the record 
—appellant’s present counsel realizes that the record it¬ 
self presents a barrier well nigh insurmountable. Appel¬ 
lant was represented at the criminal trial by: Homer L. 
McCormick, Charles Henry Smith, Roy S. Parsons, Clair 
L. Stout and Lowell M. Ewing (son of appellant). With 
such an array of counsel to make the allegation that he 
was not adequately represented would seem to some un¬ 
der the heading of “Believe it or Not” or “Strange as it 
Seems.” But appellant’s present counsel does make this 
allegation and relies on the record itself to support him. 
To begin with there was not an exception in the record. 
It may well be that in the lengthy stenographic transcript 
there may have been one or two exceptions but they 
were on very minor points. There were no exceptions on 
substantial points. There was no objection to the act of 
the assistant United States attorney in going beyond the 
scope of the direct examination in the questioning of 
Miss Chamberlin. And this was a vital matter indeed. 
There was no objection to the testimony of Mrs. Afton B. 
Crandall and her testimony was the most damaging of 
all. And it was not even admissible. There was no ob- 
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jection to the improper questioning of Mr. Simmons al¬ 
ready referred to. There was no exception taken when 
the trial judge overruled the motion for directed verdict. 
No motion was made by defense counsel for a directed 
verdict at the conclusion of all testimony. No request was 
made for a cautionary instruction as to the scope of Mrs. 
Crandall’s testimony (if it was to be admitted for even 
a limited purpose). After the jury had been sworn a 
mistrial had been declared and instead of counsel insisting 
that case be passed for future trial defense counsel con¬ 
sented that trial be resumed with additional jurors se¬ 
lected. Defense counsel entered into a stipulation with 
the government that the complaining witness neither had 
a venereal disease nor was pregnant. This was grievous 
error and prevented the appellant from getting to the jury 
both phases of physicians’ reports and let the jury weigh 
and determine whether the girl was affected or not and 
not foreclose the matter by entering into a stipulation 
that was decidedly beneficial to the government. 

Mr. McCormick was chief counsel at the trial. The 
record disclosed and was not disputed by Mr. McCormick 
that he had never participated in an important criminal 
trial. In fact his total experience on the criminal side of 
the court consisted of five cases—all terminated with 
a plea of guilty and not one trial. Mr. McCormick is a civil 
lawyer of ability and distinction but this case was simply 
too big for him and he should never have undertaken it. 
He was outsmarted and outmaneuvered right down the 
line. The contrast was noticeable to anyone. On behalf 
of the government there appeared the ablest of the assist¬ 
ant United States attorneys and both of them excellent 
attorneys, vigorous prosecutors and adept at trial practice. 
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Mr. McCormick was simply outclassed and the district at¬ 
torneys ran roughshod over him and both of the assistants 
had a field day. As to Mr. Smith it must be conceded 
that he is an expert criminal lawyer with many years of 
experience. Just why he permitted these things to hap¬ 
pen in a case involving a charge so serious we are unable 
to say. The record shows—later disputed—that he had 
some differences with Mr. McCormick. Be that as it may 
—if Mr. Smith was not alert—even though the most expe¬ 
rienced of attorneys as he is—we do not believe that the 
appellant should suffer. 

The participation of Mr. Parsons, Mr. Stout and Mr. 
Lowell Ewing was negligible. In fact excess baggage. 
We are not unmindful that all possible censure and casti¬ 
gation should be meted out to the son of the appellant for 
his nonactivity. It is difficult to see why he did not realize 
what was going on about him. He was familiar with all 
aspects of the case and from the further fact that since 
the latter part of October, 1941, until the day of the filing 
of this brief he has visited his father twice daily at the 
District Jail (Sundays excepted). But there again sup¬ 
pose the son was asleep—as he was indeed—should the 
appellant be penalized for the lack of adequate representa¬ 
tion. We know of course that the facts of this case do not 
bring it within the class of cases set forth in Johnson v. 
Zerhst, 304 United States 458, but we believe that the mere 
fact that a defendant in criminal cases is represented by 
counsel does not in itself satisfy the constitutional re¬ 
quirement. We take the position that the representation 
must be effective. We believe the record itself supports 
us without going into detail. 
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However one instance may show to this Court that 
we are on solid ground when it is stated that after the 
verdict of guilty had been returned and the appellant had 
notified his chief counsel that his services were at an 
end—he then within a day or two notified appellant that 
he had developed evidence of the most startling nature— 
that is he would produce witnesses who would swear 
that there was a plot to “frame” appellant. Such evi¬ 
dence was produced. Then a month later the evidence 
was repudiated. Let us refer to the record at page 1135 
(District Court proceedings April 17, 1942): 

“By Mr. Laughlin (Kenneth Miller testifying): 
Is it your recollection that you said to Mr. McCormick 
that this is all a put up thing? 

A. Mr. Stout was present at the time I said it. 

Q. This whole thing is a put-up thing and you want 
to give the $200 back? 

A. I went to Mr. Stout, and he sent for Mr. Mc¬ 
Cormick and Mr. McCormick came back to Mr. 
Stout’s office and he said ‘Let us go in my office.’ 
There is another office right in front of Mr. Stout’s 
office and so we went in to Mr. McCormick’s office 
and talked it over. I don’t recall just every word 
that was said. 

Q. Is it your recollection, Mr. Miller—because we 
want to be careful about this and want to be sure— 
is it your recollection that you said to Mr. McCormick 
and Mr. Stout was present, that this is a putup thing 
and what Raymond (referring to other witness Ray¬ 
mond Hager) is doing is put up and it is false? 

A. I cannot remember the exact words, but I said 
I wanted to get out of it and if I gave the money 
back could I get out of it and not have any more to 
do with it. 

Q. You wanted to get out of it. Wanted to get out 
of what? 

A. Out of the mess I got myself in. 

Q. Well were you in a mess at that time? 
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A. After I signed that statement—yes. 

Q. What mess were you in? 

A. This perjury mess. 

Q. Well had you committed perjury at that time? 

A. No, sir. I hadn’t taken the stand. 

Q. Well had you signed the affidavit at that time? 
A. Yes, sir. 

Q. And had you sworn to it before a notary? 

A. Yes, sir. 

Q. And then did you tell Mr. McCormick and Mr. 
Stout that you had sworn to a false statement? 

A. They knew I had. They didn’t know the state¬ 
ment was false but I said just what I said—that is 
what I told them. I just went in Mr. Stout’s office 
and told him, and he called Mr. McCormick back 
there. 

Q. What I wanted to be sure—did you tell Mr. Stout 
and did you tell Mr. McCormick that you had sworn 
to a false affidavit and that you didn’t want to go 
through with it? 

A. I told them the whole thing was a mess, a putup 
thing, and I didn’t want any more to do with it.” 

and at page 1136 of the record: 

“Q. Now then after you told Mr. McCormick and Mr. 
Stout that it was—that the whole thing was a mess, 
putup thing, what did those gentlemen say to you? 

A. I asked him if I could pay the money back and go 
home and he said ‘No.’ 

Q. Who said ‘No’? 

A. Mr. McCormick said ‘No.’ ” 

In connection with the above the Court is informed 
that neither Mr. McCormick nor Mr. Stout took the wit¬ 
ness stand to deny the charges made by Miller although 
both were in the courtroom when the charges were made. 
The record will also show that the trial judge was re¬ 
peatedly asked to force both of them to take the stand 
and subject themselves to cross examination. The trial 
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judge refused to do that and both Mr. Stout and Mr. 
McCormick absolutely refused to take the stand and said 
they would not do so until ordered to do so by the 
Court. 

In view of all this we think it only fair to conclude 
that appellant was not properly represented and the case 
should be reversed on this point—if no other. 

Included in this point there is also included that the 
trial judge failed to properly safeguard appellant’s con¬ 
stitutional rights at his criminal trial. Here was a case 
where the government was asking for the death penalty 
—the most serious of cases—and in such a circumstance 
the trial judge should be ever vigilant and ever alert to 
protect the rights of the accused. The trial judge should 
never have permitted the stipulation as to the venereal 
disease to be entered into. The trial judge should 
never permit valuable rights of a defendant to be frit¬ 
tered away at a criminal trial. The trial judge was cer¬ 
tainly put on notice when day after day passed and no 
exceptions and no objections taken. No trial judge can 
be so fair, so painstaking and so learned in the law that in 
a case of this magnitude no exceptions and no objections 
could be made to any of his rulings. That just doesn’t 
happen. That was ample notice to the trial judge that 
appellant was not properly represented and at that stage 
he should have done something about it. 

In Kinard v. United States , 68 App. D. C. 254, 96 
F. 2d 522, this court said: 

“It is the imperative duty of the court to see that 
a defendant has a fair trial no matter how severe 
may be the condemnation which is due to the con¬ 
duct of the party charged with a criminal offense.” 
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We find in State v. Jones, 12 Mo. App. 93, affirmed in 
79 Mo. 441, this: 

“But must there be absolutely no limit to the 
operation of this rule even where a human life is at 
stake.” 

and in Clyatt v. United. States, 197 U. S. 207, 49 L. Ed. 
726, this: 

“Only in the exact administration of the law will 
justice in the long run be done, and the confidence 
of the public in such administration be maintained.” 

and in People v. Mangenaro, 218 N. Y. 9, the Court said: 

“The safety and security of every citizen requires 
that if one accused cannot be fairly and lawfully con¬ 
victed he should not be convicted at all.” 

In Chambers v. Florida, 309 U. S. 227, the Supreme 
Court said: 

“* * * under our constitutional system courts 
stand against any winds that blow as havens of refuge 
for those who might otherwise suffer because they 
are helpless, weak, outnumbered, or because they are 
non-conforming victims of prejudice and public ex¬ 
citement * * * no higher duty, no more solemn re¬ 
sponsibility, rests upon this Court than that of 
translating into living law and maintaining this con¬ 
stitutional shield deliberately planned and inscribed 
for the benefit of every human being subject to our 
constitution of whatever race, creed or persuasion.” 

And in Kidwell v. United States, 38 App. D. C. 566, 
this court said: 

“In a felony of this enormity, where a convic¬ 
tion will be sustained upon the unassailed testimony 
of a single witness and that of the injured party and 
where the difficulty of making a defense is un¬ 
usually great, it is the duty of the court to care¬ 
fully safeguard the defendant at every stage of the 
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proceedings and secure to him a trial legal in all 

respects.” 

In this appeal we are asking this court to inquire 
again into the necessity of proper representation of coun¬ 
sel and the duty of the trial judge to safeguard the rights 
of the accused at his trial. And of course the more se¬ 
rious the offense the greater the duty of the court to be on 
the alert. 

Before concluding we respectfully and with all pos¬ 
sible vigor ask the Court to consider carefully the tes¬ 
timony of Mrs. Afton B. Crandall. That involves very 
many rules of evidence. From our standpoint we cannot 
see that it was admissible at all. And coming at the very 
end of the case—before a stilled courtroom—it was a great 
climax to the government’s case. In fact the assistant 
United States Attorney did the testifying. In our view 
that is the biggest phase of our case and calls without 
question for a reversal. And the manner in which it was 
done is worthy of the most careful scrutiny. In the 
questioning of Mrs. Crandall the assistant United States 
Attorney was in great spirits—in fact Heaven will have 
to be pretty good to make him any happier and his voice 
was so loud that the Heavens thundered, the whole court¬ 
room shook with fear and the water logs in the Potomac 
bobbed up and down in unison. Coming at the close— 
and nothing to contradict—no objections made—no excep¬ 
tions taken—the result was tragic to the appellant. Con¬ 
sidering the close business relationship between appellant 
and Miss Chamberlin and considering the fact that she 
occupied the adjoining room—that piece of testimony 
sealed the appellant’s doom. And the tragedy of the mat¬ 
ter is that it was not even admissible. 
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Conclusion. 

This case has been hard fought. The defendant has 
been given—considering his age—a life sentence. The 
record shows error on top of error. Under the state of 
record it is impossible to see how the crime of rape was 
made out. While the trial judge is deserving of criti¬ 
cism for not being alert to see that appellant’s rights were 
protected yet appellant’s present counsel would be de¬ 
serving of reproach if he did not state for the benefit of 
this Court that Judge Morris was most painstaking and 
careful throughout the long sessions incident to motion 
for new trial. Hearings were had and testimony taken— 
the case reopened, closed and reopened many times and 
appellant and his counsel given every opportunity to pre¬ 
sent all matters incident to the motion. There can be ab¬ 
solutely no doubt on this point. Judge Morris is a real 
credit to the Federal Judiciary. 

While there is criticism of the government counsel 
appellant’s present counsel must state that Mr. Murray— 
although he fought hard—never hit below the belt. Pres¬ 
ent counsel has opposed Mr. Murray many times in the 
past and has never known him to do a dishonorable 
act. 

We believe that the whole record discloses that appel¬ 
lant did not have a fair trial and there is a necessity for a 
new one. It follows therefore that the judgment of dis¬ 
trict court must be reversed and a new trial granted. 

James J. Laughlin, 

National Press Building, 
Washington, D. C., 

Counsel for Appellant. 
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In the United States Court of Appeals for the 
District of Columbia 

April Term, 1942 
No. 8308 

Orman W. Ewing, appellant, 
vs. 

United States of America, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLEE 


COUNTER STATEMENT OF THE CASE 

Appellant was indicted on November 4,1941, for the crime of 
rape, alleged to have been committed on one Miss Betty Cran¬ 
dall on October 26, 1941 (R. 9-10), Sec. 22-2801, D. C. Code 
(1940). He was put on trial on February 16,1942. A verdict 
of guilty was returned on February 21, 1942 (R. 33), and on 
June 30, 1942, appellant was sentenced to serve a sentence of 
from eight to twenty-four years in the penitentiary (R. 177). 
A motion for a directed verdict was made (R. 1066) and denied 
(R. 1086) at the close of the Government's case in chief, but 
was not renewed at the close of the evidence. A motion to set 
aside the verdict and grant a new trial was made on February 
26, 1942 (R. 34), and overruled on June 30, 1942 (R. 177), at 
which time the trial court also denied appellant’s motion for 
release on bail pending appeal. Appellant’s motion for release 
on bail was filed in this court on July 11, 1942, and denied on 

(i) 
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July 15, 1942. A memorandum opinion was written by the 
trial judge in connection with the order overruling the motion 
for a new trial (R. 149; Appellant’s App. 29). 

Appellant was represented at the trial by Messrs. Homer L. 
McCormick, Roy S. Parsons, and Charles H. Smith, although 
the record shows only the formal appearances of Messrs. Mc¬ 
Cormick and Parsons (R. 12). The appearance of Mr. James 
J. Laughlin for appellant was entered subsequent to the motion 
for a new trial on March 4,1942 (R. 37). 

A supplemental motion for a new trial on the ground of newly 
discovered evidence was filed on March 9,1942, (R. 38), accom¬ 
panied by the affidavits of Raymond Hager (R. 39), Kenneth 
H. Miller (R. 42), and Clair L. Stout (R. 44). The affidavits 
of Hager and Miller were to the effect that Robert Payne, who 
had been a witness for the prosecution, had, prior to the trial, 
approached them with a “proposition” for their services as wit¬ 
nesses in an attempt by Payne to “frame” appellant for pur¬ 
poses of extortion. Hearings on the supplemental motion were 
had and the testimony of Hager and Miller heard, on March 11, 
1942 (R. 1495-1676). The appearance of Mr. McCormick was 
withdrawn on March 18, 1942 (R. 48), with permission of the 
trial court granted March 13,1942 (R. 1696). The appearance 
of Mr. Parsons for appellant was withdrawn on April 6, 1942 
(R. 55). The appearance of Mr. Lowell H. Ewing for appellant 
was entered on April 11, 1942 (R. 56). On April 16 and 17, 
1942, additional testimony of Hager and Miller was heard (R. 
2300-2329 ; 2459-2660). These two witnesses at this time re¬ 
canted their testimony and admitted that it was false and stated 
that it had been solicited. 

The complaining witness in this case was Miss Betty Ruth 
Crandall, who testified as follows: She came to Washington 
from Provo, Utah, on October 12,1941, to take a Civil Service 
position with the Office of Production Management (R. 750). 
Upon arriving, she went to reside temporarily with Miss Hester 
C. Chamberlin, at the Whitestone apartments, 1101 16th St. 
NW. (R. 752). Miss Chamberlin had been a friend of Mrs. 
Afton Crandall, mother of the complaining witness, who had 
written Miss Chamberlin to expect Miss Crandall’s arrival (R. 
751,1163). While residing with Miss Chamberlin, Miss Cran- 
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dall occupied the bedroom in Miss Chamberlin’s two room 
apartment in the basement of the Whitestone (R. 755) and 
Miss Chamberlin temporarily occupied the other room, referred 
to hereafter as the “pine room” (R. 1138-1139). 

Miss Chamberlin was engaged with appellant, Mr. Orman W. 
Ewing, in the ownership and management of the Whitestone 
as a rooming house (R. 1057), and Miss Crandall was first intro¬ 
duced to him by Miss Chamberlin a day or two after arriving 
in Washington (R. 753). From that time until October 26, 
1941, the complaining witness saw appellant in Miss Chamber¬ 
lin’s apartment approximately ten times, or about every day 
(R. 764). During her stay at the Whitestone, Miss Crandall 
met and had three dates with one, Robert Payne, a tenant at the 
Whitestone (R. 765). 

On October 25, 1941, Miss Crandall went out with Mr. 
Payne. They returned about 12:30 A. M. (R. 768). After 
talking for a time with her escort, Miss Crandall said good 
night and went to Miss Chamberlin’s apartment. This was 
about 1: 00 or 1: 15 A. M. (R. 769). In the apartment, she 
found Miss Chamberlin and appellant, who were then, and 
had been, drinking (R. 769-770, 1135-1136, 1274-1276). Ap¬ 
pellant was fully clothed and appeared to be normal to the 
witness, but Miss Chamberlin was attired in a night-gown 
and “looked so dopey and talked so strange” (R. 769). Wit¬ 
ness seated herself on a chair in this room for about five 
minutes, during which time appellant made a few remarks 
to her about the condition of Miss Chamberlin. Appellant 
offered witness a drink and a cigarette, both of which she 
refused (R. 771-772). Appellant assisted Miss Chamberlin 
from the room and left himself (R. 771). Witness then re¬ 
tired to the bedroom adjoining and prepared for bed (App. p. 
34). She locked the door with a chain latch (App. 34), which 
though then broken in one place, could be made to hold (R. 
760,1174). She retired to bed attired in panties and a house¬ 
coat (App. 34). About twenty or thirty minutes later, some¬ 
one broke her door in and appellant appeared attired in his 
underwear (App. 34). Witness said, “Mr. Ewing, what are 
you trying to do?” Appellant replied, “I am going to sleep 
with you” (R. 774; App., p. 34). Appellant got in bed with 
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witness, who said, “Please let me up.” Appellant placed his 
hand over her nose and mouth so she could not breathe (App. 
35). She fought to remove it. When she succeeded in doing 
so and said, “Please” appellant threatened to kill her if she 
fought with him. He repeated his threats (App. 37) and 
stated he would throw her down “the hole,” by which he re¬ 
ferred to an excavation outside the window. Witness then 
thought of the murder of Betty Strieff (App. 35). She con¬ 
tinued to struggle, but appellant prevented her from scream¬ 
ing by keeping his hand over her mouth and nose (App. 35). 

He completed an act of sexual intercourse (App. 35). Prior 
to this time, witness had been a virgin (App. 36). When he 
had finished the act, appellant removed the sheet which had 
become stained with blood. This sheet he washed in the 
next room (App. p. 35). Appellant then instructed witness 
in the use of a syringe, which she attempted to use in the 
bathroom in the next adjoining room, the “pine room.” Ap¬ 
pellant then held the syringe over the open flame of a gas 
stove in the “pine room.” Appellant then ordered witness, 
who was crying, to “Shut up and go to bed” (App. 36): Wit¬ 
ness returned to her bedroom; she believed appellant remained 
in the “pine room” on account of which she did not attempt 
to leave her room again, as the only exits were through the 
“pine room” and a second by way of a hallway leading from 
the bedroom past the “pine room.” The testimony of this 
witness describing the attack is set forth verbatim in the 
appendix to this brief (App. p. 34-37). 

Both the bathroom and the gas stove were in the “pine 
room” (R. 755-756). This is important because Miss Cham¬ 
berlin’s quarters were in the pine room, and she testified that 
she slept there that evening (R. 1138). 

Witness did not leave her room again that night and awak¬ 
ened the next morning, Sunday, October 26, 1941, about 8: 30 
or 9:00 A. M. She then noticed that the housecoat which 
she had retired in had several stains which had not been there 
before. This housecoat was introduced in evidence as Gov¬ 
ernment Exhibit No. 9 (R. 782). Her panties were also 
stained with blood, and she washed them (R. 807). The pan- 
ties were not introduced in evidence. Her face was then sore 
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from appellant’s having held his hand on her nose and mouth 
(R. 808). She also noticed that the chain lock on her door 
was broken in a new place (R. 805). A chip off the lock was 
on the floor (R. 806) and was later found to fit the new break 
by a policeman (R. 807, 1038). 

While witness was dressing, appellant entered her room and 
said, “That is our secret, isn’t it?” (R. 783). She did not reply. I 
Appellant then offered her his car to go to church in (R. 783). 
Witness refused (R. 783). She observed Miss Chamberlin 
in her apartment and spoke to her briefly but did not mention 
the assault (R. 784, 827). Witness left the apartment and 
went to church about 10: 20 A. M. (R. 784). After services 
were over, she met a girl friend of hers, Miss Marianne Wis- 
comb, and reported the assault (R. 785) naming appellant 
as the assailant (R. 787). About this same time she told 
another girl friend of hers, Miss Virginia Booth (R. 786). 
Witness found another rooming house in which to stay and 
removed her belongings from the Whitestone (R. 786-787). 
Miss Chamberlin was asleep in her bedroom at this time (R. 
788), so witness left a note (R. 789).- Witness went with her 
friend, Miss Booth, to see a physician, but he was not in. The 
physician’s nurse gave witness a sedative (R. 790) and made 
an appointment for her to see a physician the next day. 

Witness met Mr. Payne, her escort of the previous evening, 
at church services that evening (R. 793) and told him of the 
attack (R. 794). Mr. Payne called the police that evening 
about 11: 30 P. M. (R. 795). Witness was taken to #13 Police 
Precinct, where she told a policewoman of the attack (R. 796). 
From the Precinct Station, witness was taken to Gallinger Hos¬ 
pital, where she was examined by Dr. Stolar (R. 796). 

Dr. Myer H. Stolar, called as a witness for the prosecution, 
testified that he was an interne at Gallinger Hospital; that he 
examined the complaining witness about 2:00 A. M. Monday, 
October 27,1941; that as a result of his examination he found 
her to have a recently ruptured and bruised hymen; that in his 
opinion it was the first and only rupture to have occurred and 
had occurred within twelve to thirty-six hours prior to the 
examination. He took vaginal smears which he sent to the 
laboratory (R. 884r-891). Though he did not personally know 
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what the smears showed, reports made to him as a result of 
examination of the slides containing the smears revealed the 
presence of neither spermatozoa (R. 910) nor gonorrhea (R. 
920). He also testified that the complaining witness was at this 
time “quite upset, quite agitated, very jittery,” and that he 
therefore administered a sedative (R. 885-886). 

Miss Caroline W. Alexander was called as a witness on behalf 
of the prosecution and identified herself as a member of the 
Women’s Bureau of the Police Department (R. 929). She 
identified Miss Crandall’s housecoat, Government Exhibit No. 
9, as a garment given her by Miss Crandall about 6: 00 A. M., 
Monday, October 27, 1941 (R. 929-930). She testified that 
when the garment was first handed her, she examined it and 
observed spots of two kinds, one being spots of a “bright color” 
that “looked like new blood” and the other being “several kinds 
of white spots” (R. 934). This witness also testified that Miss 
Crandall “was terribly nervous and upset” (R. 997). 

Dr. Jesse P. Porch was called as a witness on behalf of the 
prosecution and identified himself as a syrologist employed in 
the Health Department of the District of Columbia (R. 880). 
He identified the housecoat of the complaining witness, Gov¬ 
ernment Exhibit No. 9, as a garment delivered to him about 
11: 00 A. M., Monday, October 27,1941. He testified that upon 
examination of the garment, he found blood spots which ap¬ 
peared to be fresh at that time (R. 948) and that he found the 
presence of dead spermatozoa (R. 947) which is found only in 
the seminal fluid of the male, and is found in the female body 
only as the result of injection (R. 949). 

Mr. Robert H. Payne was called as a witness for the prosecu¬ 
tion and testified that he was a tenant at the Whitestone until 
October 28,1941 (R. 947); that he met the complaining witness 
while residing there (R. 958).; that on Sunday, October 27, 
1941, he met her after evening services at the Mormon Church; 
that after leaving the church, Miss Crandall told him of the 
attack (R. 960); that he thereupon went to consult with a law¬ 
yer cousin of his; that thereafter he returned to Miss Crandall’s 
new residence at 1820 Calvert St. NW., and communicated to 
her the advice he had received from his cousin (R. 962); and 
that after Miss Crandall decided to call the police he made the 
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call about 12:00 P. M., that evening. He testified that on this 
evening, the complaining witness was “awfully nervous and 
couldn’t hardly talk * * * ” and that he had never seen her 
so before (R. 965). 

Miss Marianne Wiscomb was called as a witness for the pros¬ 
ecution (R. 865) and testified that she met the complaining 
witness about noon in the foyer of the chapel where Miss Wis¬ 
comb had attended church services on the Sunday after the at¬ 
tack. She testified that the complaining witness at that time 
stated to her that she had been attacked by appellant the night 
before. Miss Wiscomb also testified that Miss Crandall was 
then noticeably nervous and that she asked her the cause of her 
condition. The witness testified that Miss Virginia Booth 
joined their company and that she, Miss Wiscomb, left the 
other two girls after a few minutes (R. 866-867). 

Miss Virginia Booth was called as a witness on behalf of the 
prosecution (R. 868) and stated that she was from Miss Cran¬ 
dall’s home town, Provo, Utah, where they had known each 
other about five years before Miss Crandall came to Washing¬ 
ton. She testified that on Sunday, October 26, 1941, she met 
the complaining witness, who was in the company of Miss 
Marianne Wiscomb, in the foyer of the Mormon Church after 
services were over, and that soon after the complaining witness 
told her of the attack, naming appellant as the assailant 
(R. 871-872). She helped Miss Crandall get another room 
(R. 871) and remove her belongings from the Whitestone 
(R. 872-875), and accompanied her to see a physician (R. 875). 
She testified that on this occasion the complaining witness was 
“very shaky and nervous,” broke down in conversation, and 
that she had never seen her so before (R. 876). 

Karl G. McCormick, called as a witness on behalf of the 
prosecution, testified that he was a Sergeant on the Metro¬ 
politan Police Force, attached to No. 3 Precinct (R. 1023). Sgt. 
McCormick testified that he was called into the case about 
12:20 A. M., Monday, Oct. 27,1941; that he, in company with 
Lt. Bullock and Officers Chapman and Blackburn, went to 
appellant’s residence at 3226 Cleveland Ave., for the purpose 
of arresting him; that Lt. Bullock informed appellant that a 
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serious charge had been placed against him, and that appellant 
accompanied the police officers to the police station (App. p. 
40); that on the way to the station Lt. Bullock informed 
appellant that Miss Crandall was the complainant, prior to 
which time appellant had not asked who the complainant was 
(App. 40); that at the police station, appellant was confronted 
and accused by Miss Crandall and replied, “Child, you are 
wrong”; that appellant further stated that he had been drink¬ 
ing and things were not clear in his mind, but he did not think 
anything like that happened (App. 41). Appellant denied 
these statements on the stand (R. 1319-1320). Sgt. McCor¬ 
mick further testified that appellant made a statement to wit¬ 
ness of what had happened the previous evening, in which 
statement he admitted having been drinking at the Whitestone 
with Miss Chamberlin and continued drinking for an hour or 
two after Miss Crandall came in, that he laid down on a cot 
in the “pine room,” that Miss Crandall came over and kissed 
him and that he thereupon went to sleep and slept until 6:00 
A. M. the next morning (App. 42). Witness testified that 
appellant refused to sign the statement until having consulted 
his counsel (App. 45). The written copy of the statement was 
offered in evidence by the prosecution, but withdrawn on objec¬ 
tion of appellant’s counsel that it was not signed (App. p. 

45) . Appellant asserted on the stand that such statements as 
he had made to the police were twisted and distorted in mean¬ 
ing (R. 1321) and denied that he refused to sign the statement 
without consulting an attorney (R. 1323). 

Sgt. McCormick also testified that he examined the chain 
latch in the bedroom at the Whitestone, and found two breaks, 
one of which appeared to be fresh, and that a chip found on 
the floor fitted the one break which appeared to be fresh (App. 

46) . The pertinent testimony of this witness is set forth 
in extenso in the appendix to this brief (App. p. 40-46). 

The testimony of Sgt. McCormick is corroborated by that of 
the other police officers who were in the party which made the 
arrest, with few exceptions. Lt. Bullock (R. 1014-1023) in 
addition testified that when arresting appellant he informed 
him that “a young lady had made very serious charges against 
him * # *” (R. 1017), but that appellant did not inquire 
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of her name until informed of it by Lt. Bullock (R. 1019). Lt. 
Bullock, however, was called away from the presence of ap- 
pellent in the police station before appellant made his state¬ 
ment (R. 1021). The testimony of Officer Blackburn covers 
record pages 1039 to 1047, and that of Officer Chapman record 
pages 1047 to 1057. 

Dr. Oscar B. Hunter. The Government called this witness 
(R. 1003) and proposed to prove by him that as a result of his 
examination of smears taken from the vagina and cervix of the 
complaining witness by one Dr. Howard Kane (R. 1008), it 
could be shown that the complaining witness was not infected 
with gonorrhea subsequent to the attack (R. 1010). This wit¬ 
ness would have testified in part that his examination at first 
indicated the presence of gonorrhea, but that as the result of 
additional examinations (R. 1011) he concluded that the first 
showing of gonorrhea was a “false positive” and that the com¬ 
plaining witness definitely was not infected with gonorrhea 
(R. 1010). However, Dr. Kane, who had taken the smears, 
was seriously ill at the time of the trial and could not attend 
for the purpose of identifying the smears which he took and 
sent to Dr. Hunter for examination (R. 1006). Consequently, 
the Court sustained defendant’s objection to Dr. Hunter’s testi¬ 
mony until the smears taken by Dr. Kane had been identified 
by him (R. 1007). After considering the Government’s offer 
of proof, counsel for defendant approached the bench and 
agreed to stipulate as to the effect of expert medical testimony 
which the Government would have produced by Drs. Oscar B. 
Hunter, Howard F. Kane, Leland Stevenson, and Ralph Steven¬ 
son (R. 1012). The stipulation as agreed to was to the effect 
that the complaining witness “is neither pregnant nor infected 
with any venereal disease.” It will be noted that the stipula¬ 
tion extends to the fact of pregnancy, as to which the Govern¬ 
ment’s offer of proof was silent. 1 

1 The considerations which moved counsel for appellant to enter into this 
stipulation are apparent from affidavits of appellant’s counsel filed during 
proceedings on the motion for a new trial. These considerations were In 
brief: (1) Desire to avoid prejudice to appellant on the part of the jury 
which might result from the testimony of four doctors that as the result of a 
“false positive” the complaining witness was caused to take treatments for 
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Orman W. Ewing was called as a witness in his own behalf 
(R. 1260). He testified that he worked in the pine room un¬ 
til after 1:00 A. M. that evening (R. 1273) and a short time 
later called his home to inform Mrs. Ewing that he would spend 
the night at the Whitestone. Miss Chamberlin and appellant 
had been drinking. Miss Crandall entered the room about 
1:30 A. M. (R. 1275) and all three had a drink (R. 1276). 
Neither he nor Miss Chamberlin was intoxicated (R. 1277). 
He retired about 3:00 A. M. to a vacant room in the basement 
across a hall from the pine room where Miss Chamberlin was 
sleeping (R. 1280). He denied having had intercourse with 
the complaining witness and denied the other incidents related 
by the complaining witness (R. 1294). 

Miss Hester C. Chamberlin wns called as a witness on behalf 
of appellant (R. 1127). She testified that about 12:45 P. M., 
Saturday, October 25, 1941, she and appellant were in the 
pine room of her basement apartment in the Whitestone, 
working on accounts (R. 1135-1136). She testified that they 
were drinking; that Mr. Ewing called home because he had 
decided to spend the night at the Whitestone; that Miss Cran¬ 
dall came in about 1:30 A. M. and took a drink with them 
(R. 1211). 2 The witness, however, admitted having stated at 
the police station that Miss Crandall had not been drinking 
on the evening in question (R. 1213). The witness further 
stated that she did not see defendant offer Miss Crandall a 
cigarette (R. 1158) 2 ; that Mr. Ewing left the room alone 2 
about ten minutes later (R. 1137); that she, the witness, was 
fully dressed 2 (R. 1137); that no one was intoxicated 2 (R. 
1151). The witness testified that she retired about 2:00 A. M. 
in the pine room, at which time Miss Crandall was in the ad¬ 
joining bedroom (R. 1138). 

gonorrhea; (2) Desire to avoid possible additional medical testimony that 
the complaining witness had been forcibly assaulted; (3) Desire to show 
that the complaining witness was not pregnant, a possibility with which 
defendant was quite concerned at that time. The affidavit of Roy S. Parsons 
also shows that defendant was consulted concerning this stipulation, con¬ 
curred therein, and authorized cotinsel to agree to it. These affidavits are 
printed as part of the appendix to this brief (App., p. —). 

* These details were contradictory of the testimony of the complaining 
witness. 
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This witness then testified to a state of facts completely in¬ 
consistent with appellant’s guilt. She testified that she was a 
light sleeper (R. 1181), and that noises in Miss Crandall’s 
bedroom could be heard very plainly in the pine room,(App. 38), 
and she testified that no one could have without her knowing 
it, and that no one did that night: (1) Go from the pine room 
to the bedroom (App. 37); (2) Converse in the bedroom (App. 
38); (3) Wash a ieet in the bathroom in the pine room 
(App. 38); (4) Fix and use a douche in the bathroom (App. p. 
38); (5) Use the gas range in the pine room (App. 39); (6) 
Use force of any kind against the door between the pine room 
and the bedroom (App. 39). This part of her testimony is 
printed in the appendix to this brief. App. p. 37-39. She also 
testified that a second door to the bedroom occupied by Miss 
Crandall leading to the hall was, so far as she knew, locked at 
all times (R. 1173). 

Upon cross-examination, counsel for the prosecution inter¬ 
rogated the witness concerning a trip to Provo, Utah, and an 
interview with Mrs. Afton B. Crandall, mother of the com¬ 
plaining witness. Miss Chamberlin admitted the interview 
(R. 1215). The interrogation which followed is quoted from 
the record, (p. 1216): 

Q. Now, in that conversation did Mrs. Crandall ask 
ask you if you thought Ewing was guilty and didn’t 
you say Yes?—A. No; she didn’t. 

Q. In that conversation didn’t you say to her that 
Ewing was facing the electric chair and that you would 
have to be on his side?—A. No. I told her he was fac¬ 
ing the electric chair. I told her I would have to tell 
my story as I knew it irrespective of who it affected 
(App. 39). 

Subsequently, Mrs. Afton B. Crandall was called as a wit¬ 
ness for the Government and interrogated as follows (R. 1364): 

Q. On that occasion did you look at Miss Chamberlin 
and point and say this: “Do you believe that Mr. Ewing 
is guilty of raping my daughter,” and did she say, “I 
do believe it”?—A. Yes, she did. 
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Q. Did she further say on that occasion “He is facing 
the electric chair and I have got to be on his side”?— 
A. Yes (App. p. 40). 

Clyde 0. Simmons was called as a witness for the defense 
(R. 1226) and testified on direct concerning business relations 
with appellant (R. 1226-1227) and concerning his knowledge 
of the condition of the chain latch in Miss Crandall’s bedroom 
(R. 1227-1231). Upon cross-examination, the witness was 
asked as to his personal relations with appellant. He denied 
having been invited to a party at the Whitestone on Saturday, 
October 25, 1941 (R. 1232; Appellant’s App. 4). There was 
no mention of “wild parties” as indicated by appellant in his 
brief (p. 8). 


STATEMENT OF ISSUES 

Appellant, in his brief, seems to raise the following issues: 

1. Permissible Scope of Cross Examination and the Admis¬ 
sibility of Evidence. 

a. Whether the cross examination and contradiction 
of Miss Chamberlin as to statements made by her in an 
interview with the mother of the complaining witness 
were admissible. 

b. Whether the cross examination of defense witness 
Clyde 0. Simmons as to his social relations with appel¬ 
lant was proper. 

2. Sufficiency of the Evidence: Whether the evidence of 
rape was sufficient to withstand a motion for a directed verdict, 
made at the close of the Government’s case. 

3. Due process arguments. 

a. WTiether appellant was adequately represented by 
counsel during the trial of the case. 

b. WTiether Government counsel were guilty of im¬ 
proper conduct prejudicial to accused. 
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SUMMARY OF ABGUMENT 

I 

Scope of cross-examination and admissibility of evidence 

a. Upon her cross-examination, Miss Chamberlin was asked 
whether she had not declared to the mother of the complaining 
witness her determination to be on appellant’s side despite her 
belief in his guilt. Having denied such statements, the Govern¬ 
ment proved her statements by the testimony of Mrs. Afton B. 
Crandall, the person to whom the statements were made. Cross 
examination and contradiction of the witness on this matter 
were proper (1) to show bias in favor of the appellant, and (2) 
as showing a prior inconsistent statement completely contra¬ 
dictory of her testimony on the stand as to facts tending to 
establish the innocence of the accused. Neither the bias nor 
the prior contradictory statements of a witness are “collateral” 
in the sense that they are not within the permissible scope of 
cross examination, nor within the rule forbidding contradiction 
of a witness on a collateral issue. 

b. Upon cross-examination of defense witness Clyde 0. Sim¬ 
mons, he was interrogated concerning his invitation by the 
appellant to a party at the Whitestone. This also was a proper 
subject of cross examination, and within the rule that the 
personal relations of the witness and the accused are relevant to 
the credibility of the witness. 

II 

The Government’s case sufficiently made out the elements of 

the offense to warrant submission of the case to a jury 

At the close of the Government’s case, appellant made and 
argued a motion for a directed verdict (R. 1066), on the ground 
that the elements of the offense, particularly the element of 
force, had not been corroborated by evidence independent of 
the complaining witness’ testimony. The motion was properly 
overruled in view of the rule in this jurisdiction that a convic¬ 
tion will be sustained on the unassailed testimony of the com¬ 
plaining witness where the circumstances are such as to indi¬ 
rectly corroborate her testimony. 
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III 


The appellant was fairly tried and assisted by competent 

counsel 

a. No Improper Conduct by Assistant District Attorney 

Cross-examination of defense witness Simmons as to his 
social relations with appellant did not constitute improper con¬ 
duct and was otherwise admissible according to the rules of 
evidence. A personal clash between appellant’s attorney and 
an Assistant District Attorney was not prejudicial to appellant 
and does not indicate hostility toward appellant. 

b. Appellant Was Afforded Effective Representation by Counsel 

The conduct of the trial by appellant’s counsel, rather than 
indicating incompetency and disregard of his rights, was within 
the scope of counsel’s authority to manage the incidents of the 
trial and was taken with a view to serving appellant’s best inter¬ 
ests as they appeared at the time. 

ARGUMENT 

I 

a. Cross-Examination and Contradiction of Miss Chamberlin 

Proper 

The fact that no objection was made to this evidence is 
passed with bare mention. 3 

‘That appellant’s counsel did not sit by like bumps on a log when this 
evidence was introduced, as appellant implies in his brief, p. 42, is evidenced 
from the affidavits filed by appellant’s former counsel in the course of pro¬ 
ceedings on the motion for a new trial. Mr. Roy L. Parsons, of counsel, 
stated in his affidavit, (Appendix p. 47), that it was anticipated that Miss 
Chamberlin’s conversation with Mrs. Crandall would be proved and that 
defense counsel concurred in the judgment that the evidence was admissible 
to show bias and personal interest on the part of the witness. Mr. Parsons 
also stated (Affidavit, Appendix p. 46) that one Martha Taylor was not called 
by the defense to contradict Mrs. Crandall’s testimony because Martha 
Taylor said she would only testify that she was not present during the con¬ 
versation. Mr. Homer L. McCormick, of counsel, also stated in his affidavit 
that Martha Taylor was rejected as a possible witness because her testimony 
would not eliminate that of Mrs. Crandall but would tend to emphasize it in 
the minds of the jury (Affidavit, Appendix p. 48). 
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The objection that the evidence is opinion evidence and hear¬ 
say merely is the first objection that comes to mind and ap¬ 
pellant presses the objection strongly. It may be conceded 
that, from the standpoint of analysis, the evidence is collateral, 
in the sense that it has no direct bearing on the primary facts 
of appellant’s guilt. 4 In addition, the cross-examination, as 
appellant alleges, went beyond the scope of the direct examina¬ 
tion. 


(1) Evidence admissible to show bias 

Despite these objections, it is well established: (1) That a 
witness may be cross-examined as to facts tending to show bias 
for or against a party, or his willingness to be unscrupulous in 
giving testimony, for the purpose of affecting his credibility. 
Alford v. United States, 282 U. S. 687, 691, 692; District of 
Columbia v. Clawans, 300 U. S. 617, 630-632; United States v. 
Glosser, 7 Cir., 116 F. (2d) 690, 702, reversed on other grounds, 
315 U. S. 60; Economon v. Barry Pate Motor Co., Inc., 55 App. 
D. C. 143,144,3 F. (2d) 84,85 (Did you have an agreement to 
testify for X?) Ill Wharton, Criminal Evidence, Secs. 1346. 
1417, (11th ed. 1935). Underhill, Criminal Evidence, Sec. 401 
(4th ed. 1935); (2) That bias may be shown by extrajudicial 
statements of the witness from which an inference as to his 
feelings toward a party may be drawn, Hoagland v. Canfield, 
C. C. S. D. N. Y., 160 Fed. 146, 170 (“We drivers all stick to¬ 
gether”) ; Attorney General v. Hitchcock, 1 Exch. 91, 100, 154 
Eng. Rep. 38, 42; III Wigmore, Evidence, Sec. 940 (3d ed. 
1940); (3) That such bias may be proved by extrinsic evi¬ 
dence independently of the cross examination, United States v. 
Schindler, C. C. S. D. N. Y., 10 F. 547, 549; Hoagland v. Can- 
field, C. C. S. D. N. Y., 160 F. 146,171. Ill Jones, Evidence in 
Civil Cases, Sec. 828, p. 1538 (4th ed., 1938); III Wigmore on 

4 Sneed v. United States, 5 Cir., 298 F. 911, 913: “Since the interest, bias, 
or prejudice of a witness is always for the consideration of the jury in 
weighing his testimony, a collateral issue touching them may often arise, 
to which evidence Is relevant which does not bear directly on the main 
issue.” William 6. Hale, Impeachment of Witnesses Op Prior Inconsistent 
Statements, 10 So. Calif. L. Rev. 135,163: “It is preferable to call it what it is 
and hold that its importance properly renders it open to contradiction.” 

486961—42-3 
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Evidence, Sec. 948, (3d ed., 1940); 70 Corpus Juris, Sec. 1200, 
p. 995; (4) That if a witness denies having made the state¬ 
ments, he may be contradicted, Hoagland v. Canfield, C. C. S. D. 
N. Y., 160 F. 146, 171; Gibbons v. Territory, 5 Okl. Cr. 212, 
115 P. 129, 134-135; Underhill, Criminal Evidence, Secs. 401, 
437 (4th ed., 1935); III Wigmore on Evidence, Sec. 1022, (3d 
ed., 1940); III Jones Evidence in Civil Cases, Sec. 828, (4th ed., 
1938); III Wharton, Criminal Evidence, Sec. 1354, (11th ed., 
1935); 70 Corpus Juris, Secs. 1198, 1346. See Crawford v. 
United States, 30 App. D. C. 1, 26. (5) That the proper form 
of the question addressed to the contradicting witness is in 
the exact phraseology alleged to have been used by the witness 
'whom it is sought to contradict, Nevada v. Kuhl, 42 Nev. 185, 
206, 175 P. 190, 197. Ill Wharton, Criminal Evidence, Secs. 
1270,1357, (11th ed., 1935); Underhill, Criminal Evidence, Sec. 
389, (4th ed., 1935). 

The statements which were proven of the witness, Miss 
Chamberlin, in this case, indicate her intention to testify to facts 
favorable to the appellant despite her belief in his guilt. The 
bearing of these statements on her credibility is obvious, and 
it was perfectly legitimate for the Government to discredit this 
witness in such manner. As was said by Pollock, C. B., in 
Attorney General v. Hitchcock, 1 Exch. 91,100,154 Eng. Rept. 
38, 42: “It is certainly allowable to ask a witness * * * 
whether he has not used expressions importing * * * that 
he would give such evidence as might dispose of the cause in 
one way or another. If he denies that, you may give evidence 
as to what he has said, not with the view of having a direct 
effect on the issue, but to show what is the state of mind of 
the witness, in order that the jury may exercise their opinion 
as to how far he is to be given belief.” This manner of im¬ 
peaching a witness is also illustrated and discussed in the case 
of Hoagland v. Canfield, C. C. S. D. N. Y., 160 F. 146,170, where 
the court said: 

The defendant was also permitted to show that Berk- 
owitz made a statement to one Singer, in substance, 
that he w*as going to testify for the defendant, “We 
drivers all stick together,” his attention having been 
called to it on his cross-examination and he having ad- 
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mitted a talk, but said he did not know whether he 
said it or not. If he said it, it was of consequence as 
bearing on his truthfulness. If his then attitude was 
he would testify for defendant so as to “stick by,” sup¬ 
port, or defend, a fellow driver it affected his credibility. 
If he made the statement to mislead it had the same 
effect. If it was true that there was such an arrange¬ 
ment, then it was an evidence of moral obliquity, and 
legitimately affected his credibility. In any aspect, 
it was competent, for his evidence on the direct exam¬ 
ination was anything but favorable to defendant. The 
statement related to the evidence he was to give, and 
his reasons for giving it.” 

The matters inquired of on cross-examination and proven 
in contradiction, were, then, properly admissible to show the 
bias of the witness and there was no error in receiving it. 

(2) Evidence admissible to impeach the witness as a self-contradiction 
by a prior inconsistent statement 

The cross examination and contradiction of the witness was 
admissible not only to show bias, but to impeach her by prov¬ 
ing that on a prior occasion she had made an extra-judicial state¬ 
ment inconsistent with the facts to which she testified and 
which tended strongly to show the innocence of the appellant. 

It is, of course, elementary that a witness may be impeached 
by cross-examining him as to prior statements inconsistent 
with the facts to which he testifies on the stand. If the witness 
on cross-examination denies the previous statements he may 
be contradicted. Hickory v. United States, 151 U. S. 303, 309; 
Thompson-Starret Co. v. Warren, 38 App. D. C. 310, 315-316; 
Woods v. United States, 4 Cir., 279 F. 706, 711. Underhill, 
Criminal Evidence, Secs. 401, 425 (4th ed., 1935) III Wigmore, 
Evidence, Sec. 1040 (3d ed., 1940). The impeaching witness 
may be “asked the direct question in leading form as to whether 
the other witness used the language attributed to him.” Jones, 
Evidence in Civil Cases, Sec. 845, p. 1565 (4th ed., 1938). 

In the case in hand, the problem is complicated by the fact 
that the alleged prior inconsistent statement was expressed 
in the form of an opinion, i. e., a belief in appellant’s guilt. Of 
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course, if the extra-judicial statement attributed to the witness 
amounts to no more than a judgment of the witness as to a 
given state of facts known to both the witness and the jury, 
there is no reason to receive it. The question to determine is 
whether the prior statement of opinion is really inconsistent, 
is at variance with the declarant’s sworn testimony as to the 
facts. In connection with this problem, the following state¬ 
ment is found in III Wigmore on Evidence, Sec. 1041, p. 730 
(3d ed., 1940): “* * * the only proper inquiry can be, Is 
there within the broad statement of opinion on the general 
question some implied assertion of fact inconsistent with the 
other assertion made on the stand? If there is, it ought to be 
received, whether or not it is clothed in or associated with an 
expression of opinion * * Thus, in United States v. 
Hannon, 3 Cir., 105 F. (2d) 390, 391, cert, denied 308 U. S. 594, 
the expression “Who squawked?”, a statement made at the 
time of arrest, was thought to be inconsistent with the declar¬ 
ant’s sworn testimony tending to establish the innocence of 
the accused. In this case, the trial judge has, in the first in¬ 
stance, resolved that Miss Chamberlin’s prior expression of 
belief in appellant’s guilt was inconsistent w’ith her sworn testi¬ 
mony. (Memorandum opinion, Appellant’s Appendix, p. 33.) 

There is no reason for a categorical application of the rule 
against hearsay or opinion, for the reason that the evidence 
is not offered for its testimonial effect, III Wigmore on Evi¬ 
dence, Sec. 1041 (3d ed., 1940). The courts have, therefore, 
admitted statements, though in opinion form, where the prior 
statement could not be reconciled with the facts to which the 
declarant testified from the stand. Pierce v. Sanden, 8 Cir., 
29 F. (2d) 87,90-91 (“You are not to blame”); Commonwealth 
v. Wood, 111 Mass. 408,410, (“Guilty”); Bates v. State, (Ga.), 
61 S. E. 888,889-890 (“Sam is coming clear”); Combs v. Com¬ 
monwealth, (Ky.), 56 S. W. 425; Mayer v. People, 80 N. Y. 
364, 377-378. 30 Amer. and Eng. Encyc. of Law, pp. 1112— 
1113, (2ed., 1912). 

This witness, Miss Chamberlin, testified at the trial to facts, 
which if true completely exonerated the appellant. The most 
important of her testimony, aside from contradiction of Miss 
Crandall’s testimony on the minor incidents which occurred 
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in the pine room prior to the attack, was that nothing like the 
state of affairs to which Miss Crandall testified could have oc¬ 
curred that night without her knowing it, and that nothing of 
the sort did happen (R. 1152-1155, Appendix, pp. 37-39). As 
appellant states in his brief, (p. 42) “considering the fact that 
she occupied the adjoining room” the only possible inference 
is that her prior statement of belief in appellant’s guilt was 
founded on a state of facts inconsistent with those to which 
she testified on the stand. 

In this state of affairs, it must be concluded that “by com¬ 
mon experience, different statements would mean different 
positions taken as to fact foundations, rather than as to law 
conclusions.” Handy v. Canning, 166 Mass. 107,109, 44 N. E. 
118,119. 

The Government, therefore, urges that the cross-examina¬ 
tion and contradiction of this witness was entirely legitimate 
and satisfies the test laid down by Stephens, A. J., concurring 
in Martin v. United States, — App. D. C. — 127 F. (2d) 865, 
868: “Would the cross-examining party be entitled to prove it 
as a part of his case; if so, it is not collateral; otherwise, it is.” 
It will be noted that appellant, while invoking the Martin case, 
invokes a different rule, to wit, Did the cross-examination go 
beyond the scope of matters touched upon in the direct exam¬ 
ination? The cases cited, supra, show that inquiry as to bias 
and contradictory statements is not confined to matters touched 
upon in the direct examination. 

Neither does the Government in this case run afoul of the 
objection, voiced in the Martin case, — App. D. C. — 127 F. 
(2d) 865,866-867, that it is rushing different theories on appeal 
without having given the trial court an opportunity to pass 
on them. It has been pointed out that no objection was made 
to the introduction of the evidence by appellant’s counsel at the 
trial, because they concurred in the judgment that it was ad¬ 
missible (supra, note 3, p. 14). Consequently there was no 
occasion for the Government to defend admissibility. On the 
motion for a new trial, however, the Government, being called 
.upon by appellant’s present counsel to defend admissibility, 
supported introduction of the evidence by reference to the 
theories of impeachment by showing bias and prior inconsistent 
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statements (R. 2174-2177). In addition, the memorandum 
opinion of the trial judge concurred in these theories of ad¬ 
missibility (Appellant's appendix, p. 33). There is no reason 
to believe that the ruling of the trial court would have been 
different had the argument as to admissibility occurred during 
the trial. 

It may be conceded that, had appellant made a proper 
request, he would have been entitled to an instruction to the 
jury limiting the effect of the evidence. But there was no 
objection to the introduction of the evidence, nor any request 
to limit its effect. This case, then, may well come within the 
rule that “Except upon essential principles of law concerning 
which it is the duty of the trial judge to instruct the jury 
whether requested or not, there is no duty to instruct in the 
absence of a request. Kinarcl v. United States, 68 App. D. C. 
250, 69 F. (2d) 522 (1938)/’ George v. United States, — App. 
D. C. —, —, 125 F. (2d) 559, 563. It is true that this court 
has held that even an instruction to disregard evidence may 
not be sufficient to cure its prejudicial effect where the evidence 
is inadmissible for any purpose or is unnecessary. Capital 
Construction Co. v. Holtzman, 27 App. D. C. 125, 132-133. 
See, Stephens, J., concurring in Boykin v. United States, No. 
7954, Dec. June 3, 1942, — App. D. C. —, — F. (2d) —. But 
where evidence is admissible for a limited purpose, proper 
objection is necessary to its introduction, American Med¬ 
ical Association v. United States , No. 7929, Dec. June 15, 
1942, — App. D. C. — F. (2d) —, —; Budd v. United States, 
48 App. D. C. 332, 334, and it is necessary to request the court 
for a charge limiting the effect of the evidence. Deacon v. 
United States, 1 Cir., 124 F. (2d) 352, 360. See Vierick v. 
United States, — App. D. C. —, — F. (2d) —, No. 8204, decided 
Sept. 21, 1942, p. 18. 

B. The cross-examination of defense witness Clyde 0. Sim¬ 
mons, R. 1232; Appellant's appendix, (4) as to his social rela¬ 
tions with the appellant, including a question as to whether 
or not appellant had not invited the witness to a party at the 
Whitestone on the afternoon of Saturday, Oct. 25, 1941, was 
a proper question. It may be noted that the scope of cross- 
examination is a subject left largely to the discretion of the 
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trial judge, subject to review only for abuse of that discretion. 
United States v. Glosser , 7 Cir., 116 F. (2d) 690, 702, rev’d 
on other grounds, 315 U. S. 60. Ill Wigmore on Evidence, 
Sec. 944, 949, (3d ed., 1940). The personal relations of a 
witness with a party are always relevant to his credibility 
for they place the witness in his proper setting. Alford v. 
United States, 282 U. S. 687, 691-692. If the fact of the wit¬ 
ness’ social relations with appellant could have been estab¬ 
lished, it would have had a tendency to impeach his credibility 
and would have put the jury in a better position to judge of 
his credibility. It is submitted that there was no error com¬ 
mitted here. 

II 

The Evidence Was Sufficient to Warrant Submission of the 

Case to the Jury 

Appellant’s argument that the evidence is insufficient to sus¬ 
tain a conviction for rape (Brief, 23-32) apparently revolves 
on the issue of consent, rather than the fact of intercourse by 
appellant. That consent is the issue raised rather than inter¬ 
course is also to be inferred from the first full paragraph on 
page 27 of appellant’s brief. 

That there was intercourse at the approximate date of the 
rape is established by uncontroverted medical testimony as 
to the physical condition of the complaining witness (Dr. 
Stolar, R. 885-889), and the presence of spermatozoa on the 
housecoat (Dr. Porch, R. 947). 

The identification of appellant rests primarily on the testi¬ 
mony of the complaining witness. Corroboration is found in 
appellant’s presence that night in Miss Chamberlin’s apartment 
(opportunity), and in his conduct at the time of his arrest 
(singular lack of curiosity as to the identity of the complaining 
witness and inconclusive denials to the police), e. g., he didn’t 
think anything like that happened (App. 41). 

Appellant directs his argument mainly to the proposition 
that even the testimony of Miss Crandall fails to establish 
that she was forcibly assaulted in the face of sincere resistance. 
The testimony of Miss Crandall is convincing that her re¬ 
sistance was sincere and determined and was overcome only 
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by superior force and a very real fear of physical injury or 
death. She testified “He put his hand over my mouth and nose 
so I could not breathe. * * * I tried to push his hand 
away from my mouth. He was right on top of me. When 
I got his hand away from my mouth I said, “Please” and he 
said “Shut up or I will kill you; if you are going to fight I will 
kill you.” * * * (App. 34). I was afraid he would kill me 
when he said that; * * * I thought of the Government 
girl who had been murdered, Betty Street, (sic.) I was 
struggling with him. I could not utter a word because every 
time I tried to say something he would clamp his hand over 
my mouth and nose so I could not scream and could hardly 
breathe. * * * He repeated he would kill me numerous 
times.” (App. 37). Certainly this is sincere resistance accord¬ 
ing to her capacity. Miller, Criminal Law, p. 295 (1934). 
Nor would it be grounds for reversal that by fear of the conse¬ 
quences her will to resist was impaired. The sincerity of her 
resistance was for the jury. People v. Ogden, 41 Cal. App. 
2d 447, 455, 107 P (2d) 50, 54. I Wharton, Criminal Law, 
Sec. 701 (12th ed., 1932). 

Although, appellant undertakes to discuss the law of cor¬ 
roboration, he slights the law in the District of Columbia. If 
there is confusion as to the necessity for corroboration as a mat¬ 
ter of law, the confusion does not exist in the law. The law 
in this jurisdiction is that “* * * conviction will be sus¬ 

tained on the unassailed testimony of a single witness * * *” 
and that the injured party. Kidwell v. United States, 38 App. 
D. C. 566, 570. The safeguards thrown around this rule in the 
Kidwell case, i. e., that the circumstances surrounding the par¬ 
ties at the time must point to probable guilt or at least cor¬ 
roborate indirectly the testimony of the prosecutrix are fully 
satisfied here. We have here a complaint made within approx¬ 
imately twelve hours to her friends. See Roney v. United 
States, 43 App. D. C. 533, 535 (a complaint made by the as¬ 
saulted party is corroborative evidence, and the time interven¬ 
ing before the making of complaint is a matter for the consid¬ 
eration of the jury). We have reasonably diligent efforts to 
secure the arrest of the accused. See Lyles v. United States, 20 
App. D. C. 559, 563. We have medical evidence establishing 
that intercourse took place. Lyles v. United States, 20 App. 
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D. C. 559, 564 (ruptured hymen is corroborative evidence). 
There is corroboration in the fact that appellant was present in 
the apartment that night (opportunity), that force was used 
against the bedroom door, that complaining witness was ex¬ 
tremely shaky and hysterical for at least twenty-four hours 
after the assault; that appellant, when arrested made equivocal 
responses to the accusation. 

It is submitted that the testimony of the complaining wit¬ 
ness is not only “clear and convincing,” I Wharton, Criminal 
Law, Sec. 724, p. 977 (12th ed., 1932), but that the corroborat¬ 
ing circumstances are such as to satisfy the most stringent test 
short of actual eye-witnesses, which latter is, apparently, the 
degree of proof for which appellant contends. 5 In any event 
there is certainly that “substantial evidence” which is the max¬ 
imum necessary to sustain a conviction on appeal. United 
States v. Socony-Vacuum Oil Co., 310 U. S. 150, 254, and 
citations. 

Ill 

a. There Was No Improper Conduct on the Part of the 
Assistant District Attorney 

The allegations of misconduct on the part of one of the As¬ 
sistant District Attorneys are so unsubstantial as to fall of 
their own weight. 

There is nothing touching upon improper conduct in the 
examination of defense witness Simmons (Appellant’s App., 
p. 4). It seems that the present argument is really a renewal 
of the objection to admissibility rather than to any misconduct 
on the part of the prosecutor. Viereck v. United States. — 
App. D. C. — (decided Sept. 21, 1942) p. 22. Consequently, 
this objection has been discussed under the head of admissi¬ 
bility of evidence and scope of cross-examination (supra, pp. 
20 - 21 ). 

The interesting colloquy between opposing counsel and the 
court which is set forth in appellant’s appendix, p. 5, occurring, 

' * * * before such a conviction could be upheld there would have to be 
direct corroboration of the prosecutrix” (Appellant’s brief 24). [Italics 
supplied.] 

486961—*2-4 
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as it did, on the proceedings for a new trial and out of the 
presence of the jury, could in no way have prejudiced appellant. 
The incident is but one of those personal clashes which inevit¬ 
ably occur at times during the heat of a protracted trial. 
Crawford v. United States, 30 App. D. C. 1, 28. How this inci¬ 
dent shows the “intense dislike and strong feeling” of the As¬ 
sistant District Attorney toward appellant is not evident. 

a. Appellant Was Adequately Represented by Counsel of His 

Own Choice 

Under this head, appellant refers to several points. One is 
the absence of objections and exceptions. If statistics are help¬ 
ful, it may be noted that appellant’s counsel objected to intro¬ 
duction of evidence and examination of witnesses at least eleven 
times (R. 727,760,781,867,882,955,963,968,1005,1035,1060) 
and noted exceptions in two instances (R. 727, 955). The 
absence of further objections or exceptions may as well be ex¬ 
plained by the efforts of the Government to try the case fairly, 
as admonished by this Court, Sanford v. United States, 69 App. 
D. C. 44,46, 98 F. (2d) 325, 327, as to inability of defense coun¬ 
sel to grasp the significance of the proceedings. 

There was no objection to the cross-examination of Miss 
Chamberlin or the testimony of Mrs. Crandall, because ap¬ 
pellant’s counsel concurred in the judgment that this evidence 
was admissible (supra, p. 14, note 3). As the cross-examination 
of defense witness Simmons was equally proper it is no reflec¬ 
tion on defense counsel that they made no objection. 

Appellant contends in his brief (p. 40) that the stipulation 
entered into regarding certain medical evidence in the case de¬ 
prived him of valuable rights—his “constitutional” rights—and 
he blames the deprivation on his trial attorneys for inadequately 
representing him, and on the trial judge for not protecting his 
interests. 

In answer to this point the appellee asks to be indulged a full 
statement, as it was characterized below as a “suppression of 
evidence” on the part of the prosecution and as a basis for the 
charge that there was collusion and conspiracy between the 
appellant’s trial attorneys and the prosecuting attorneys to 
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bring about the conviction of an innocent man. Necessarily, 
much of the statement must go beyond the record. 

The complaining witness in this case was first given a clinical 
examination by Dr. Stolar at Gallinger Municipal Hospital at 
two o’clock on the morning of October 27,1941 (R. 885) which 
would make it twenty-four hours almost to the hour after the 
alleged rape. This examination was negative for gonorrhea. 
Some fourteen hours later she was given a clinical examination 
by Dr. Howard F. Kane, a well-known gynecologist, and the 
result of this examination was likewise negative for gonorrhea. 
But Dr. Kane also took smears and sent them for examination 
to Dr. Oscar B. Hunter, an eminent pathologist. Dr. Hunter 
gave a culture test (which is considered more reliable than the 
clinical test which Dr. Stolar and Dr. Kane had given the girl), 
and the result was positive for gonorrhea. The girl was given 
prophylactic treatment after the result of this test became 
known. Thereafter the appellant was examined at the jail. 
The result of that examination was never divulged to the de¬ 
fense or to the Court, and inasmuch as it was suppressed on 
motion of the appellant before the trial, it is not revealed here. 
(This statement is made to explain why the result is not dis¬ 
closed, and is not intended to be taken as an intimation of what 
the result was. The appellee does not feel free to divulge that 
result in view of the action of the court below in suppressing 
the evidence obtained as a result of that examination). There¬ 
after Dr. Hunter personally took a smear from the patient and 
gave another culture test the result of which was negative. He 
also took a blood test known as the complement fixation test, 
designed to determine whether there are in the blood so-called 
“anti-bodies” which form to fight disease germs. The result of 
that test was also negative for gonorrhea. On the basis of 
these and other facts, the doctors concerned were of the unani¬ 
mous opinion that the girl did not have and never had had the 
disease of gonorrhea, and so reported to the United States At¬ 
torney before the trial started. However, the fact of the posi¬ 
tive result was there, and after careful consideration the prose¬ 
cution decided to bring the whole situation out. In his state¬ 
ment outlining to the jury at the beginning of the trial the 
evidence the government expected to produce, the prosecutor 
said: 



(R. 743): * * * Miss Alexander took Betty to 

Gallinger Hospital, where, at about two o’clock or so— 
and we are now in the morning of Monday, October 27, 
1941, at about two o’clock—Dr. Stolar of the Gallinger 
Hospital made an examination of Betty, and which 
lasted, oh, some twenty minutes or so, and then Betty 

was taken by Miss Alexander to another precinct, No. 3 

* * * 

(R. 178): In the meantime, Betty, as I say, had been 
examined at the Gallinger Municipal Hospital. She 
later that day, in accordance with the appointment that 
had been made for her at Dr. Stevenson’s office, went 
to Dr. Kane’s office and w r as examined by him. She was 
also examined by another Dr. Stevenson than the one 
that has been mentioned, Dr. Leland Stevenson exam¬ 
ined her, and various tests and things of that sort were 
made. 

The entire medical history of this case will be detailed 
before you by everyone that had anything to do with it, 
whom the Government will produce as part of its case. 
Definitely you will find, we submit, from that evidence, 
positive medical corroboration of this girl’s story. You 
will find from the evidence that this girl was a virgin 
before this attack, that her hymen was ruptured by this 
attack, by some outward force. Of course, the doctors 
can give only their opinion from the physical appear¬ 
ance. With what they say, plus what we will produce 
in the way of evidence, we can definitely say at this time 
that we expect to contend that the medical evidence in 
this case positively corroborates the girl’s story that she 
was attacked. 

At the trial, Dr. Stolar testified that his examination was 
negative for gonorrhea (R. 921). Dr. Howard Kane, who was 
a necessary witness to identify the specimen sent to Dr. Hunter, 
became seriously ill after the trial started and could not be pro¬ 
duced for the trial. It should be mentioned here that, in addi¬ 
tion to his identifying the specimen, Dr. Kane could have given 
valuable evidence as a result of his examination, including the 
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negative result as to disease. The state of the government’s 
evidence on the medical aspect of the case up to this point was 
favorable to the defendant. Mr. McCormick (the alleged in¬ 
competent counsel) had scored some “direct hits” on Dr. Stolar 
in cross-examination, and the record (R. 895-921, R. 922-923) 
but feebly reflects the devastation, which some observers con¬ 
sidered the highlight of the case. Nevertheless, the govern¬ 
ment passed Dr. Kane without mention, and attempted to put 
on the medical evidence through the other witnesses: it being 
the intention of the government to call Dr. Hunter, Dr. Leland 
Stevenson, and Dr. Ralph Stevenson, and possibly another 
doctor. 

In this the government was thwarted by the objection of the 
defendant’s attorney (R. 1003-1008). Even then, the Govern¬ 
ment counsel (at the suggestion of the particular prosecutor 
who has been chosen for attack in the appellant’s brief) went 
to the bench with defense counsel and the following occurred 
(R. 439-444): 

Mr. Fihelly. We want to have ourselves clear on 
the record, your Honor, so Mr. Murray will state the 
purpose of this, and if counsel then wants to object, it 
is up to them. 

The Court. I think it should be clearly understood. 

Mr. Murray. If I may say, we expect to prove by Dr. 
Howard Kane, that he had made a clinical examination 
of Betty Crandall on October 27, 1941, in his office. A 
clinical examination we understand to be a general 
physical examination which a gynecologist does make 
of the genital organs of a female. 

Dr. Kane understood in a general way what his exam¬ 
ination was for, and although his clinical examination 
resulted in a finding by him, as it had in the case of Dr. 
Stolar, that it was negative for any germs- 

The Court. When you say germs- 

Mr. Murray. I mean gonococci, or any such disease 
germs. 

The Court. Yes. 
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Mr. Murray. He, Dr. Kane, thought it a proper pre¬ 
caution to take smears from the vagina and from the 
cervix of Betty Crandall, and did so. 

These cultures, one from the vagina and the other from 
the cervix, were sent to Dr. Oscar Hunter, a very 
eminent pathologist, I think you would call him- 

The Court. Bacteriologist. 

Mr. Murray. Or bacteriologist. The smears were 
sent to him with the designation they were taken from 
Miss X and not otherwise identified- 

Mr. Fihelly. That was to protect the girl, of course. 

Mr. Murray. Yes. Those were the only smears sent 
there on that date so marked, and by process of elimina¬ 
tion Dr. Hunter has no difficulty in identifying them by 
that and the additional notation of the file numbers, as 
the smears that came from Betty Crandall; that is, Dr. 
Hunter, plus Dr. Kane. 

Dr. Hunter examined these cultures by a certain test. 
These cultures are grown or multiplied by some process. 
They are attached to some medium, they call it, and are 
grown and multiplied. Then they are examined micro¬ 
scopically, and these cultures, two of them, one from the 
cervix and one from the vagina, were so examined on the 
27th, 28th, and 29th. They were grown for 24 or 28 
hours. 

The result was positive for gonorrhea according to that 
test and Dr. Hunter communicated that result to Dr. 
Kane on the night or during the afternoon of October 29, 
1941. Dr. Kane in turn communicated that finding to 
Dr. Ralph Stevenson, who was the girl’s original phy¬ 
sician, and on the basis- 

Mr. Fihelly. Wait a minute. I think we can stop 
there and say that additional information was later 
given to Dr. Hunter and Dr. Hunter made additional 
examinations of the particular smears, so that as a sum 
total of the information before him and of all of his 
examinations, he is of the definite opinion that was a 
false positive. 
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Mr. Murray. Yes; that the girl has not got and has 
never had gonorrhea. That was his conclusion. 

In view of what we have said we thought it right and 
proper and have discussed it at great length, that we 
should bring it out and intended to do so. 

The Court. You mean in the nature of a disclosure 
to the defendant? 

Mr. Murray. Yes. Having been stopped, we are pre¬ 
pared to stay stopped. 

Mr. Smith. He made no tests as to spermatazoa? 

Mr. Fihelly. It was just a clinical examination. 

Mr. Murray. This was days after the attack. 

Mr. McCormick. The ultimate you want to show is 
that as a result of exhaustive tests there is no gonorrhea. 

Mr. Fihelly. That it was a false positive; yes. 

Mr. Murray. That is the conclusion we will bring out 
through these doctors. 

Mr. Fihelly. All of the doctors. Of course, Dr. Kane 
is sick and in the hospital and it will be impossible to 
call him at this time, although it is still a hope, but he 
is in the hospital. 

Mr. Murray. He is under adrenalin treatment. He 
was given 40 injections last night. 

Mr. McCormick. How many other tests were made? 

Mr. Murray. Other cultures were taken personally 
by Dr. Hunter- 

Mr. Fihelly. There were at least three clinical exam¬ 
inations. 

Mr. Murray. A blood test known as the complement 
fixation test, the purpose of which is to determine anti¬ 
bodies or germ fighters in the blood—those tests were 
taken, the result of which were negative. 

In the meantime there had been prophylactic treat¬ 
ment by Dr. Ralph Stevenson. 

That is the story. 

The Court. Did this Dr. Hunter make any personal 
examination of the defendant—I mean of the complain¬ 
ing witness? 
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Mr. Fihelly. When he made the test—there is an¬ 
other thing Mr. Murray has not mentioned which may 
be important. When Dr. Hunter got the material he 
did not get the clinical evidence that Dr. Kane had. So 
he had even destroyed the specimens he had, whereas, 
had he known the clinical evidence he could have set that 
down into the various specific germs and told exactly 
what the false positive was, but he did not have the 
clinical evidence until later. 

The Court. I think with that statement of what the 
evidence is, I will take a five-minute recess and counsel 
can let me know what their position is to be. 

(A 15-minute recess was taken.) 

Mr. McCormick. May we approach the bench? 

(Side-bar conference, as follows:) 

Mr. McCormick. We have carefully considered this 
situation and of course, as Mr. Smith states it, we are 
wary of Greeks bearing gifts, but after considering it 
and conferring with the District Attorney and consider¬ 
ing the offer of proof which he made, we are willing to 
agree by way of stipulation which may be presented to 
the jury that the complaining witness was examined by 
Dr. Howard B. Kane and Dr. Oscar B. Hunter, Dr. Le- 
land Stevenson, and Dr. Ralph Stevenson, all of whom 
are without question as to their qualifications, and that 
their examination consisted not only of personal observa¬ 
tion but also of clinical reports and records, and that the 
result of all of the examinations discloses that the com¬ 
plaining witness is neither pregnant nor infected with 
any venereal disease. 

The stipulation was read to the jury (R. 1013-1014). With 
it vanished the positive result of a test on the complaining wit¬ 
ness; but with it vanished also the imposing array of medical 
experts the government had marshalled to support her story. 
Dr. Kane and Dr. Hunter, both mature men of unassailable 
professional and personal reputation, would have corroborated 
the testimony of Dr. Stolar, the young interne at Gallinger 
Hospital, that at the time of their examination the hymen of 
the girl had a tear which was recent; and it was on the basis 
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of their statements that the government attorneys were con¬ 
fident of producing convincing medical proof. And lest the 
jury forget the government’s failure to reap the dividends prom¬ 
ised in its rosy prospectus, defense counsel in argument at the 
close of the trial reminded them (R. 1399): 

You will remember in the opening statement Mr. 
Murray promised you he was going to show an attack 
of force and violence, and he said that would be posi¬ 
tively corroborated by the medical testimony which he 
would bring before you. 

But they have had to back water on that; there is no 
medical testimony that corroborates anything. * * * 

An attorney capable of making such canny use of the situation 
as it went to the jury can hardly be denied credit for thinking 
of and weighing the strategic implications of attempting to 
“smear” a Government witness who had made an excellent im¬ 
pression on the jury in her testimony, particularly on cross- 
examination. 

These considerations are aside from the factual picture, on 
which the trial judge, considering the affidavit of Ewing and 
others on the one hand, and his trial attorneys on the other, 
found that the defendant had intelligently assented to the 
stipulation. (Memorandum on Motion for New Trial, Ap¬ 
pellant’s Appendix.) 

Consequently, appellee submits that appellant’s allegation 
that the agreement of his counsel to stipulate the effect of ex¬ 
pert medical testimony was to deprive him of valuable evidence 
is without merit. Appellee also directs the attention of the 
Court to the reasons which impelled appellant’s counsel to 
enter into the stipulation, which are set forth in the affidavits of 
two of the attorneys who then represented him (App., pp. 46- 
49). Appellants counsel did not, at the time, know what addi¬ 
tional medical experts would testify to for the Government, and 
they were anxious to avoid further medical testimony that the 
complaining witness had been forcibly assaulted (Affidavit of 
Homer L. McCormick, Esq., R. 77-78; App., p. 48). Further¬ 
more, for all defense counsel knew, the complaining witness was 
pregnant, a fact which the Government could well have proved 
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in corroboration of her testimony (Kidwell v. United States, 38 
App. D. C. 566, 571). The advantage of stipulating that the 
complaining witness was not pregnant is immediately apparent. 
The medical evidence that the complaining witness was af¬ 
flicted with gonorrhea was extremely slight and would have 
disappeared entirely in the light of the testimony of the Gov¬ 
ernment's additional medical witnesses. Defense counsel 
feared the prejudicial effect of a showing that the complaining 
witness was mistakenly induced to undergo treatments for 
gonorrhea (Affidavit of Homer L. McCormick, Esq., R. 77, 
App.. p. 4S). 

As to defense counsels' agreement to proceed with the trial 
after a mistrial had been declared on account of a juror’s having 
disqualified himself, no prejudice is alleged to have resulted. 
This matter is discussed in the trial court’s memorandum opin¬ 
ion (Appellant’s Appendix 35-39). 

The various allegations concerning incompetency of counsel 
have been discussed seriatim, perhaps unnecessarily. Every 
one of them comes within the scope of an attorney’s authority to 
manage the incidents of litigation and even to stipulate facts. 
Dickv. United States, 8 Cir..40 F. (2d) 609. 610-611,70 A. L. R. 
90. 93; In re Level Club, D. C. S. D. N. Y., 46 F. (2d) 1002- 
1003: “To be agents with such authority is one of the reasons 
for the existence of the Bar.” Furthermore, appellant was con¬ 
sulted as to and acquiesced in the more important decisions 
made by defense counsel 6 (R. 99; Appendix, p. 47); and as late 
as the proceedings on the new trial appellant was expressing sat¬ 
isfaction with Mr. McCormick's services and insisting that he 
remain in the case (R. 1695; Memorandum Opinion, Appel¬ 
lant’s Appendix, p. 50). 

CONCLUSION 

The cross-examination of defense witnesses Chamberlin and 
Simmons, and the contradiction of witness Chamberlin was 
entirely proper according to established rules of evidence. The 
Government's case sufficiently made out the elements of the 
offense to warrant submission of the case to the jury, and the 


* Mr. Parsons’ affidavit discloses that appellant acquiesced in the stipulation 
as to expert medical testimony. App. 47. 
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evidence warrants the verdict and judgment rendered. There 
was no prejudicial conduct on the part of the Assistant District 
Attorneys, and appellant was afforded completely adequate 
representation by counsel of his own choosing. It is submitted 
that the case fully warrants affirmance by this Court. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney. 

Charles B. Murray, 
Assistant United States Attorney. 

John W. Fihelly, 

Assistant United States Attorney. 

John P. Burke, 

Assistant United States Attorney. 
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APPENDIX 


Testimony of Miss Betty Crandall. 

• * * # * 

R. 774. A. I went to the room I slept in and prepared to go to 
bed. I put the chain lock on the door. I got ready for bed and 
got in bed. When I retired I had on a house coat and some 
panties. I had just brought one pair of pajamas with me and 
I was going to send them to the laundry. 

I had on my housecoat and panties. I had been in bed, I 
guess, 20 or 30 minutes and was just about going to sleep when 
I heard a door slam, and the next thing someone had broken 
my door in, and I looked up and saw the defendant, Mr. Ewing, 
and he had on just his underwear. I could not imagine- 

Q. Not what you imagined, Betty; just what you said or he 
said or what either of you did in his presence. (R. 774.) A. I 
saw the defendant standing there in his underwear. I started to 
lean upon the bed and I said “Mr. Ewing, what are you trying to 
do.” He came right over to the bed and he got right in the bed. 
He said, “I am going to sleep with you.” 

He got right on top of me. I said “Please let me up.” He 
put his hand over my mouth and nose so I could not breathe. 
I was trying to fight his hand away from my mouth so I could 
breathe. 

Q. How much did you weigh then, Betty?—A. 94 pounds. 

Q. Continue and tell what happened from then on in the 
defendant’s presence?—A. I tried to push his hand away from 
my mouth. He was right on top of me. When I got his hand 
away from my mouth I said, “Please” and he said “Shut up 
or I will kill you; if you are going to fight, I will kill you.” 

Then he used some vulgar language indicating just what he 
was going to do. I could hardly move. I thought if I could 
get his hand away from my mouth I could plead with him. 
When I finally got it away I said “Please, Mr. Ewing, I am 


(34) 
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young and innocent.” He just put his hand back on my mouth 
and nose and said “If you are going to fight, I will throw you 
down the hole.” 

He and Miss Chamberlin both referred to the excavation 
(R. 775) as the hole. I was afraid he would kill me and when he 
said that; I was afraid he would take me up and throw me down 
this hole. I thought of the Government girl who had been 
murdered; Betty Street. 

Q. Where did you hear about that?—A. I had read it in 
the paper at home, and Virginia and I had discussed some of 
the things that had happened in Washington on the train. 

Q. What did you do and what did he say or do from that 
time on?—A. I was struggling with him. I could not utter a 
word because every time I tried to say something he would 
clamp his hand over my mouth and nose so I could not scream 
and could hardly breathe. 

He pushed my housecoat up and took off my panties and 
then he forcibly had sexual intercourse with me. 

Q. What happened from then on; what was said or done?— 
A. The process was very painful and I was crying all of the 
time. If I would make much noise he would tell me he was 
going to kill me and he would clamp his hand over my mouth. 
Then, when he had completed his act he got up, and there was 
a stain on the sheet, a bloodstain. The defendant took the 
sheet off the bed and took it into the next room. 

Then I was shaking all over. I was frightened to death. He 
brought the sheet back into the bedroom, and (R. 776) he had 
washed the stain off, and he hung the sheet over a chair. I 
thought what can I do; if I could only call someone; but he was 
right in the room and told me he would kill me and I was scared 
to death. 

Then he came over and handed me a syringe. I don’t know 
where he got it from, but probably from somewhere in Miss 
Chamberlin’s apartment. He said “A doctor told me a secret, 
and if you use this thing you will never have a baby. He went 
in the bathroom and fixed some water in the basin. He said 
“If you put that water in this syringe and use it”—he said the 
doctor had told him a secret—and I would never have a baby 
if I did that. 
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I went in the bathroom and tried to use the syringe but I 
did not know how to use it. 

Q. Prior to that night, were you a virgin, Betty?—A. Yes. 

Q. What happened from then on; is there anything else you 
have not told?—A. I was in the bathroom about three minutes, 
and the defendant started to open the door. He took the 
syringe and took it back to the stove and lighted the gas and 
put the syringe over the flames of the stove. 

Q. He held it directly over the flame?—A. He ran it over the 
flames of the stove. I was crying and did not know what to do, 
and he said “Shut up and go (R. 777) on back to bed.” I went 
back in the next room. I thought if I could get out of the door— 
there was another door that entered the bedroom I was in and I 
thought I would try to get out of that, and I listened to hear if 
he went out of the pine room, but I did not hear him go out. 

I thought if I could go out the hall door and tell someone, 
but I knew if I went through that hall I would have to pass 
the door that went to the pine room and he would see me and 
he had threatened to kill me—I was shaking all over. 

Q. Where was the defendant during this period and where 
was he from then on, as far as you know?—A. In the pine room. 
I did not hear him go out of the pine room. I did not hear 
him go out, so he must have been in the pine room. 

Q. So if you came out that other door you would have to pass 
the door opening into the pine room?—A. Yes. 

Q. Will you tell his Honor and the Jury something about the 
lighting conditions, first, from the time he came in and then 
from the time he left your bedroom? And the attack you have 
described?—A. I had left the bed lamp on when I went to bed, 
but during the rape there was not any light in the room. So the 
defendant (R. 778) must have turned it off. 

Q. You did not turn it off?—A. No. 

Q. Did there come a time when there was a light in the room? 
And when was that and who turned it on, if you know?—A. 
There was a light in the room when I saw the stain on the 
sheet. I don’t know when it was turned on, but the defendant 
must have done it, because I did not turn any light on. 

Q. Have you told us all of the conversation, leaving out the 
vulgar conversation you referred to—have you told us all of the 
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events that took place between you and the defendant and 
anything the defendant said or you said, other than the vul¬ 
garity you referred to?—A. When the defendant told me to 
shut up and get back to bed, he said ‘‘Next time we will take a 
blanket and go out to Virginia in my car.” 

Q. Do you recall anything else said by the defendant either 
before or after that particular statement was made; if you do 
not, just say so.—A. I don’t recall anything. 

Q. Was there anything said about your being old enough to 
do this?*—A. Oh, yes. 

Q. What was said in that connection and by whom?—A. 
When I said “I am young and innocent” he said “All I know is 
you are 19 and old enough to learn.” 

(R. 779.) Q. Was there anything said with respect to taking 
something ladylike?—A. When I tried to struggle with him he 
said “Are you going to fight or are you going to take this lady¬ 
like; if you are going to fight, I will kill you; I will throw you 
down the hole.” He repeated he would kill me numerous times. 

Q. How many times did he threaten to kill you during this 
attack of his?—A. Several times. 

Q. Can you give his Honor and the members of the jury any 
idea of the number; was it more than two?—A. Yes; it was 
six or seven times; every time I would try to struggle he would 
say it. 

Q. Did you believe he would?—A. Yes; because one time 
when I could get my hands free and he said he would kill me, I 
said “You would not do that, would you,” and he said “I most 
certainly would.” 

That is when he said he would throw me down the hole. 

***** 

Testimony of Miss Hester Chamberlin. 

***** 

(R. 1152.) Q. Will you tell the jury whether or not it would 
have been possible, physically possible, for anyone to come 
through the pine room, through the door from the pine room 
into Miss Crandall’s room at any time during the night, Satur¬ 
day or Sunday, after she went into her bed, without you know¬ 
ing it?—A. It would have been impossible. 

Q. Tell the jury whether or not anything like that hap¬ 
pened?—A. Nothing like that did. 
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Q. Will you tell the jury to what extent, if at all, a person in 
the pine room is able to hear noises in the adjoining room with 
the door closed?—A. You can hear noises very plainly, such as 
a cat scratching on the window across the room. 

Q. That is, the window on the far side of the room?—A. Yes. 

Q. With the door between the two rooms closed?—A. Yes. 

Q. Would you please tell the jury whether or not it (R. 1153) 
would have been possible for anyone, or any two people, to 
carry on any conversation, in any tone of voice, in that room, 
that night, after you retired, after Miss Crandall retired, with¬ 
out you knowing it?—A. Not without me knowing it. 

Q. Did such thing happen that night?—A. Not that I knew 
of. 

Q. Would you have known it?—A. I would have. 

Q. Well, did any such thing happen?—A. No. 

Q. Will you tell the jury whether or not it would have been 
possible for anyone after you and Miss Crandall retired that 
night to have washed out a sheet in the bathroom without you 
knowing it?—A. It would have been impossible. 

Q. Did anything like that happen that night?—A. No. 

Q. The bathroom is right there, is it [indicating on dia¬ 
gram]?—A. Yes. 

Q. And the sink, the wash basin, is immediately to the right 
of the bathroom door as you go into the bathroom, is it not?— 
A. Yes. 

Q. Will you tell the jury whether or not it would have been 
possible any time that night after you and Miss Crandall re¬ 
tired for anyone to get up and go into that bathroom and fix 
water for a syringe douche without you (R. 1154) knowing 
it?—A- I am sure it would not have. 

Q. Did anything like that happen that night?—A. No. 

Q. Will you tell the jury whether or not it would have been 
possible at any time that night after you and Miss Crandall 
retired, or after 2 o’clock Sunday morning, or any time after 
she came in, for anyone to go into that bathroom and use a 
syringe douche without you knowing it?—A. I am sure it would 
have been impossible. 

Q. Did anything like that happen that night?—A. No. 



39 


Q. Will you tell the jury whether or not it would have been 
possible at any time that night after Miss Crandall came home 
for anyone to light the gas range and hold a syringe over it for 
the purpose of drying it out without you knowing it?—A. It 
couldn’t have been possible. 

Q. Did anything like that happen that night?—A. No. 

Q. Is this the location of the gas range [indicating on dia¬ 
gram]?—A. Yes. 

Q. Is there any door or any screen or any shield or anything 
at all, between that stove and the pine room?—A. No. 

Q. Is the space as open as it is between me and you? (R. 
1155)—A. Yes, it is. 

Q. Miss Chamberlin, will you tell the jury whether or not it 
would have been possible at any time that night after Miss 
Crandall came in for anyone to use any force of any kind 
against that door between the pine room and Miss Crandall’s 
room without you knowing it?—A. It would have been im¬ 
possible. 

Q. Did anything like that happen that night?—A. No; it 
did not. 

* # * « » 

Cross-examination. 

(R. 1216.) Q. Now, in that conversation did Mrs. Crandall 
ask you if you thought Ewing was guilty and didn’t you say 
“Yes”?—A. No; she didn’t. 

Q. In that conversation didn’t you say to her that Ewing was 
facing the electric chair and that you would have to be on his 
side?—A. No; I told her he was facing the electric chair. I 
told her I would have to tell my story as I knew it irrespective of 
who it affected. 

***** 

(R. 1363.) Afton B. Crandall, having been first sworn as 
a witness on behalf of the Government in rebuttal, testified as 
follows: 

(R. 1364.) Direct examination by Mr. Fihelly: 

Q. Mrs. Crandall, will you keep your voice up, please, and 
state your full name for the record.—A. Afton B. Crandall. 

Q. You are the mother of Betty Ruth Crandall?—A. Yes. 

Q. State whether or not in November of last year Hester C. 
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Chamberlin, who has been a witness in this case, visited you in 
Provo, Utah?—A. She did. 

Q. Was that the early part of November, as you recall, or do 
you know what part of the month it was?—A. It was the first 
part of the month. 

Q. On that occasion did you look at Miss Chamberlin and 
point and say this: “Do you believe that Mr. Ewing is guilty 
of raping my daughter,” and did she say, “I do believe it”?— 
A. Yes, she did. 

Q. Did she further say on that occasion “He is facing the elec¬ 
tric chair and I have got to be on his side”?—A. Yes. 

Q. Didn’t you further say “Think of what I have gone 
through”?—A. Yes. 

Mr. Fihelly. No further questions. 

Mr. McCormick. You may step down, Mrs. Crandall. 

(Witness excused.) 

***** 

Testimony of Sergeant Carl G. McCormick. 

***** 

(R. 1024.) Q. What happened from the time you got to the 
house on that occasion and particularly anything that occurred 
in the presence of the defendant?—A. The defendant, after a 
woman had answered the door, came down to the door and we 
were asked to come in. He invited us in and then Lieutenant 
Bullock told him that a serious complaint had been made 

against him and he would have to accompany us to No. 3. 

***** 

(R. 1025.) Q. Where did you go from the house?—A. We 
went to the station house. 

Q. WTiat if anything occurred on the way to the station, 
particularly anything said or done in connection with the case 
in the defendant’s presence?—A. After we got in the car the 
defendant said “What is it all about (R. 1026) boys?” The 
Lieutenant asked him “Where did you spend last night?” The 
defendant said, “At 1101 16th Street.” 

Then the Lieutenant asked him if he knew Betty Cran¬ 
dall— 

Q. Pause there for a moment, Sergeant. Up until that time, 
from the time you saw the defendant when he came to the door, 
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had any one mentioned the name of Betty Crandall?—A. No 
sir. 

#***.♦ 

(R. 1028.) While he was being booked Mrs. Alexander came 
in, accompanied by Betty Crandall and Robert Payne, and they 
went into the front office. 

After they finished booking the defendant he was taken back 
into the Captain’s office. Shortly after that Betty Crandall was 
brought into the Captain’s office and Lieutenant Bullock in¬ 
formed the defendant that the girl, Betty Crandall, had accused 
him of raping her, and he asked Betty Crandall if this was the 
man and she said “That is the man.” 

Mr. Ewing said at that time he had been drinking an awful 
lot that night and things were not clear in his mind but he did 
not think anything like that happened and he said, “Child, you 
are wrong.” 

Q. Showing you Government’s No. 10, Sergeant, did you see 
that or anything done in connection with it at the precinct 
prior to the conversation you have just narrated, just so we can 
keep everything in chronological order?—A. Yes. When Mrs. 
Alexander brought Betty Crandall into the station house she 
went into the Lieutenant’s office and I went in there and wit¬ 
nessed that statement. 

Q. That is the girl’s statement, Government No. 10?—A. 
Yes. 

Q. After the verbal conversation you have mentioned, what 
was the next thing that happened? You say (R. 1029) Lieu¬ 
tenant Bullock made a statement and the defendant made a 
certain answer; what was the next thing that happened?— 
A. Betty Crandall’s statement was read to him. 

Q. To whom?—A. The defendant. 

Q. Who read it?—A. Mrs. Alexander read the statement. 

Q. This is the particular statement that you witnessed the 
signing of that was read to him, the defendant?—A. Yes. 

Q. After that was read what if anything occurred?—A. Mrs. 
Alexander said, “Is that true, Mr. Ewing?” He said, “What 
about it,” and then she.said, “What about it.” Then there was 
something said about drinking that night, that Betty had come 
in about one o’clock and she had had a drink, and just about 
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that time Betty Crandall started to say something and Mrs. 
Alexander told her not to say anything then. 

Shortly after that Miss Crandall was taken out of the room 
and I asked the defendant if he wished to make a statement and 
informed him of his rights and told him it would be made of' 
his own free will, and he said he would make this much of a 
statement- 

Q. What did he say at that time in that connection?—A. He 
said about one o’clock—that came later. 

(R. 1030.) Mr. McCormick. I did not hear you. 

The Witness. That came later. 

Mr. McCormick. What did you say about one o’clock? 

The Witness. That came later. 

He said he and Miss Chamberlin were drinking in her apart¬ 
ment at 1101 16th Street when Miss Crandall came in about 
one o’clock, and there was a Scotch highball there which had 
been poured for someone who had been there but who had left 
and he did not recall who it was and that she took the drink 
and drank it. Then he said another round was poured and she 
had another drink. Then he said there was a noise or some¬ 
thing or someone called him, he did not remember which, he 
went out to answer and was gone about 10 minutes and when 
he came back Betty and Miss Chamberlin were still drinking. 
He said they drank for about an hour or two later and he laid 
down on the cot in what was known as the pine room and Betty 
came over to the side of the cot and kissed him. He said that 
was the last he remembered of anything like that until he 
woke up in bed the next morning about six o’clock with Miss 
Chamberlin and that he awakened her and told her to go 
ahead and sleep and he would see that no noise was made, and 
he took two dresses and hung them on the steam pipe in front 
of the window to keep the light from shining in. Then he went 
to Vermont (R. 1031) Avenue and L and had breakfast and re¬ 
turned and met four laborers and did some work. 

About 9: 30 he said he had occasion to go into the apartment 
and Betty was up and fully clothed and she asked him what 
time it was and he said he looked at the clock and told her it 
was 15 or 20 minutes of 10. She said she figured she was late 
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going to the Mormon Church and wanted to know if he would 
drive her up there. He said he could not leave right then but 
that she could take the car. She said she did not have any¬ 
place to park. He said, “You can park it where I took you 
the other night in front of the apartment about a block from 
the Mormon Church.” She said, “I am afraid of the traffic.” 
He said, “I will get Payne to drive you,” and he awakened 
Payne and Payne said he did not have a permit. 

He said she decided to go on the bus; that she left and that 
was the last he saw of her until he saw her in No. 3 station house. 

Q. That is the verbal statement the defendant made?—A. 
Yes. 

Q. What was done by you in connection with that verbal 
statement?—A. I typed it. 

Q. Will you state how you typed it, and in detail as to the 
manner and method?—A. I asked him his name, age, and ad- 
dress and J told him at the time, and it is (R. 1032) stated in 
the statement, that it was made of his own free will without 
promise or fear of any kind. 

Q. You typed that much first and read it back to him?—A. 
Yes. 

Q. What was the next thing that happened in connection 
with your typing?—A. I typed as he spoke and I tried to put 
in every word he said, even though I had to make him repeat 
to get in the language that he used. At the end of the state¬ 
ment I asked him if he admitted or denied the allegation made 
by the complainant and he said, “Under the circumstances I 
will have to deny the allegation that I violated any rights of 
Miss Crandall.” 

Q. What happened after that in connection with the typing 
of the statement, if anything?—A. It was handed to the de¬ 
fendant and he read it over and made two corrections on the 
second page of the statement that I handed him. To one word 
he added “ed”- 

Q. How did he make the corrections?-—A. With pen and ink. 

Mr. McCormick. What were the corrections? 

The Witness. He added “ed” to one word and in another 
word he scratched out an “e”; I had “meet” instead of “met.” 
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By Mr. Fihelly: 

Q. So the corrections were made when he was reading (R. 
1033) the document in question?—A. Yes. 

Q. At any time that night, Sergeant, from the time you 
placed the defendant under arrest through to the time you 
have testified to, at any time did anyone, including yourself, 
threaten the defendant or make any promises of any kind?— 
A. They did not. 

Q. Were any bargains made with him if he would make a 
statement verbal or wTitten?—A. There were not. 

Q. Was there anything said by the defendant as to the fact 
he was not in a condition to be questioned or to make answers 
to any questions?—A. No. 

Q. As far as you could observe were the questions asked and 
the answers given by the defendant to the questions pro¬ 
pounded, voluntary?—A. They were voluntary. 

***** 

(R. 1034.) 

AFTERNOON SESSION 

(The proceedings were resumed, pursuant to the noon re¬ 
cess, at 2: 00 o’clock P. M.) 

Karl G. McCormick, the witness on the stand at the time 
of the recess, resumed the stand, testified further as follows: 

Direct examination (resumed) by Mr. Fihelly. May I 
proceed, your Honor? 

The Court. Yes. 

Mr. Fihelly. Mark this “Government’s Exhibit 17” for 
identification. 

(Government’s Exhibit 17 marked for identification.) 

By Mr. Fihelly: 

***** 

(R. 1035.) A. Those were made personally by Mr. Ewing, 
the defendant, 
fendant. 

Mr. Fihelly. We offer this in evidence. 

The Court. Any objection? 

***** 

Mr. Smith. Your Honor please, may we approach the bench? 
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The Court. You may; yes. 

(Side bar conference had as follows:) 

Mr. Smith. We have to object, if your Honor please, to the 
admission of this paper that was written up by the witness. I 
assume it certainly can’t be admitted as a confession of the de¬ 
fendant because he refused to sign it, the witness said. 

The only theory upon which it could be admitted would be 
that it was a memorandum made by the witness at the time 
to serve as sort of a recollection of what was said. 

But the witness has not shown any difficulty in remembering 
what the defendant did say and has not asked or even sug¬ 
gested that he needed to refer to the paper to refresh his 
memory. 

For that reason we submit that it is not proper. 

The Court. I believe I will let the jury be taken (R. 1036) 
out so we can discuss it. 

Mr. Fihelly. Your Honor, if counsel feel that way about it, 
we will withdraw it. 

The Court. Well, I think counsel is right in that it can’t be 
admitted as a written statement by the defendant. The only 
way it could be would be, as has been stated, a memorandum 
made by the person who is testifying as to the oral statement. 

Mr. Smith. That is right. 

The Court. Now, do I understand that in the light of what 
has been said you withdraw it? 

Mr. Fihelly. To save time we will withdraw it. 

The Court. Very well. 

* # * * # 

By Mr. Fihelly: 

Q. Just prior to lunch you were getting down to the (R. 1037) 
point where you said something about the defendant reading. 
After reading the particular paper what, if anything, did he 
say?—A. He was asked if he wanted to sign it and he said that 
he didn’t feel he should sign it without seeing his counsel first. 
He said he didn’t think that he would mind but he would rather 
wait and have his advise on it. 

Q. Did he say anything else at that time in that same con¬ 
nection?—A. I don’t recall. 
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Q. Was there anything said as to that being accurate as far 
as it went in connection with the events he was questioned 
on?—A. Oh, the statement, that was his words; he said “It is all 
right but I will wait for the advice of my counsel.’” 

Q. And that was taken down as he gave it verbally by you?— 
A. Yes, sir. 

Q. Now, I show you Government’s Exhibit No. 6, in evi¬ 
dence, and ask you whether or not you were present when that 
particular picture was taken?—A. I was. 

Q. What if anything can you tell us of your own personal 
knowledge—that is the one where the chip is not in the lock, 
gentlemen. What if anything can you tell us of your own 
personal knowledge with respect to what appears to be breaks 
in that lock?—A. The upper portion was in there like that and 
then there is a (R. 1038) lower portion in here that the piece 
that we picked up off the floor fit into exactly. 

Q. What can you tell us with respect to those two breaks, 
as to whether both appeared fresh, or one fresh and the other 
old?—A. The lower one appeared to be fresh and the upper 
one appeared to be an older one. 

***** 

Affidavit of Roy S. Parsons, Esq. 

***** 

(R. 105.) The witness Martha Taylor was present. She told 
this affiant that the only thing she could testify to was the fact 
that she was not present during the conversation which Afton 
Crandall stated that she had with Hester Chamberlin. Accord¬ 
ingly in the judgment of counsel she could not be placed on the 
witness stand without unduly emphasizing the testimony of 
Afton Crandall. 

***** 

(R. 106.) The stipulation concerning the testimony of Drs. 
Hunter, Kane, and Stevenson was fully discussed with the de¬ 
fendant during an intermission of court and before the stipula¬ 
tion was agreed to. It w*as explained to the defendant that in 
the judgment of counsel (R. 107) such a stipulation would give 
the defendant an additional argument to the jury on the point 
made in the government’s opening statement that medical testi¬ 
mony would corroborate the complaining witness’ story of force, 
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and, in the judgment of counsel, testimony that a doctor had 
made mistake in diagnosing the girl, causing her to take treat¬ 
ments for gonorrhea, would tend to create sympathy in the 
minds of the jury which would react unfavorably to the de¬ 
fendant. It was also considered that the stipulation would 
show the girl was not pregnant, and the defendant was quite 
concerned at the time over the possibility that the girl was 
pregnant, and the defendant was greatly relieved at that in¬ 
formation . The testimony of the interne, Dr. Stolar, also was to 
the effect that the examination of the girl was negative insofar 
as gonorrhea was concerned. Mr. Smith, H. L. McCormack, 
and this affiant discussed all of these matters in detail with the 
defendant, after first discussing it among counsel and with the 
District Attorney. When the matter was discussed with the 
defendant, he was advised of our combined opinions, and he 
concurred in the conclusion reached by all of his counsel, and it 
was not until he authorized counsel to enter into the stipulation 
that they felt they were authorized to do so- At the time the 
stipulation was entered into, the defendant and his son Lowell 
H. Ewing felt that the defendant received a great deal of benefit 
from the stipulation. 

It was anticipated prior to the trial that Afton Crandall 
would appear, and that if she did appear she would possibly 
be called as a witness to relate a conversation with Hester 
Chamberlin for the purpose of showing interest, bias, or per¬ 
sonal feeling on the part of Hester Chamberlin, a defense wit¬ 
ness. The question was fully discussed among all counsel and 
with Lowell H. Ewing, and the judgment of counsel was (R. 
108) that such testimony was not inadmissible for that purpose, 
and it was also decided by counsel after a thorough discussion, 
that no effort should be made to bring in the divorce proceed¬ 
ings affecting Afton Crandall, since it was felt that such efforts 
on the part of the defendant would create sympathy for the 
government’s case and would react against the defendant. 
These conclusions on the part of counsel were honestly and 
fairly arrived at after mature and careful deliberation. 
***** 

Affidavit of Homer L. McCormick, Esq. 


* 


* 
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(R. 83.) From the time that Mr. Smith agreed to undertake 
employment until the end of the trial when Mr. Smith’s partic¬ 
ipation in the case ended, everything that could be learned 
about the case by either Mr. Smith or this affiant was discussed 
with Lowell H. Ewing and by him with the defendant, and these 
matters were also discussed with the defendant by either Mr. 
Smith or this affiant or both of us, and everything which was 
done both in preparation for trial and in the trial itself was 
the result of the combined judgment of everyone connected 
with the case, including Lowell H. Ewing and the defendant. 
It is inevitable in the preparation for trial and in a trial itself 
that certain matters of trial tactics must be determined from a 
consideration of psychological factors rather than from a purely 
legalistic point of view. Among such matters was the cross- 
examination of the complaining witness. It was at first in¬ 
sisted by the defendant that the complaining witness be 
exhaustively cross-examined, but after several days of con¬ 
sideration it was agreed by all concerned that the cross-exam¬ 
ination of the complaining witness be handled in accordance 
with Mr. Smith’s suggestions, and the cross-examination was 
conducted by him along those lines with the prior approval of 
the defendant. 

The witness Martha Taylor was not examined because the 
(R. 84) judgment of the counsel at the time was that her testi¬ 
mony would not eliminate the testimony of Afton Crandall, but 
would tend to emphasize it in the minds of the jury, and that 
thought was expressed to Martha Taylor, her sister Hester 
Chamberlin, to Lowell H. Ewing and to the defendant, and at 
that time was not criticized by the defendant or any member 
of his family. 

***** 

(R. 85.) Regarding the testimony of Dr. Hunter and other 
doctors relative to gonorrhea, the counsel for the defendant not 
only considered the fact that Dr. Stolar had made certain tests 
which were negative, but also the fact that Dr. Hunter’s first 
examination, which was based upon clinical reports only, was 
a false positive; counsel also considered that psychologically 
it would be bad for the defendant to require an array of four 
doctors to testify that as a result of a mistake made by a doctor 
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the complaining witness was for a time under the impression 
that she had gonorrhea and was forced to take prophylactic 
treatments, when as a matter of fact she was free from any 
disease. Counsel also considered the opening statement by 
the government wherein Mr. Murray promised that the medical 
evidence in the case would positively corroborate the girl’s 
story that she was attacked. Counsel were of the opinion 
that the testimony of Dr. Stolar did not furnish this cor¬ 
roboration, and by eliminating all other medical testimony 
on behalf (R. 86) of the government it was felt that the failure 
of the government to produce medical testimony corroborating 
the girl’s story that she was attacked would give an addi¬ 
tional argument to make to the jury. All of these various 
factors were discussed by counsel with the defendant, and the 
action which was taken by counsel was not objected to by the 
defendant. 

It is true that his affiant was advised by Lowell H. Ewing 
that a prisoner at the jail had told the defendant that Dr. 
Angevine had information which would disclose that the com¬ 
plaining witness had gonorrhea. This prisoner Haynes had 
testified for the government on the motion to suppress evi¬ 
dence. Haynes could not safely be used as a witness, even 
if his testimony had not been wholly hearsay. It is also true 
that the defendant’s wife advised this affiant during the trial 
that she had received an anonymous phone call advising her 
that an interne at Gallinger had been treating the complaining 
witness for gonorrhea. Mrs. Ewing was unable to learn the 
name of her anonymous informant or the name of the interne 
in question, and a telephone call by this affiant to Gallinger 
resulted in information that so far as the records showed the 
complaining witness had not been in Gallinger except on the 
occasion of her examination by Dr. Stolar. Information of 
the character referred to does not disclose the existence of 
gonorrhea in the complaining witness, and any attempt on 
the part of counsel to persuade the jury on the basis of such 
unconfirmed statements that gonorrhea did exist would in 
the judgment of counsel have reacted unfavorably against the 
defendant. 

***** 
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